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SUBCHAPTER A—ROYALTY MANAGEMENT

PART 201—GENERAL

Subpart A—General Provisions [Reserved]

Subpart B—Oil and Gas, General
[Reserved]

Subpart C—Oil and Gas, Onshore

Sec.

201.100 Responsibilities of the Associate Di-
rector for Minerals Revenue Manage-
ment.

Subpart D—Oil, Gas and Sulphur, Offshore
[Reserved]

Subpart E—Coal [Reserved]
Subpart F—Other Solid Minerals [Reserved]

Subpart G—Geothermal Resources
[Reserved]

Subpart H—Indian Lands [Reserved]

AUTHORITY: The Act of February 25, 1920 (30
U.S.C. 181, et seq.), as amended; the Act of
May 21, 1930 (30 U.S.C. 301-306); the Mineral
Leasing Act for Acquired Lands (30 U.S.C.
351-359), as amended; the Act of March 3, 1909
(25 U.S.C. 396), as amended; the National En-
vironmental Policy Act of 1969 (42 U.S.C.
4321, et seq.) as amended; the Act of May 11,
1938 (25 U.S.C. 396a-396q), as amended; the
Act of February 28, 1891 (25 U.S.C. 397), as
amended; the Act of May 29, 1924 (25 U.S.C.
398); the Act of March 3, 1927 (25 U.S.C. 398a—
398e); the Act of June 30, 1919 (25 U.S.C. 399),
as amended; R.S. §441 (43 U.S.C. 1457), see
also Attorney General’s Opinion of April 2,
1941 (40 Op. Atty. Gen. 41); the Federal Prop-
erty and Administrative Services Act of 1949
(40 U.S.C. 471, et seq.), as amended; the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), as amended; the Act of
December 12, 1980 (Pub. L. 96-514, 94 Stat.
2964); the Combined Hydrocarbon Leasing
Act of 1981 (Pub. L. 97-78, 95 Stat. 1070); the
Outer Continental Shelf Lands Act (43 U.S.C.
1331, et seq.), as amended; section 2 of Reorga-
nization Plan No. 3 of 1950 (64 stat. 1262); Sec-
retarial Order No. 3071 of January 19, 1982, as
amended; and Secretarial Order 3087, as
amended.

Subpart A—General Provisions
[Reserved]

Subpart B—Oil and Gas, General
[Reserved]

Subpart C—Oil and Gas, Onshore

§201.100 Responsibilities of the Asso-
ciate Director for Minerals Revenue
Management.

The Associate Director is responsible
for the collection of certain rents, roy-
alties, and other payments; for the re-
ceipt of sales and production reports;
for determining royalty liability; for
maintaining accounting records; for
any audits of the royalty payments and
obligations; and for any and all other
functions relating to royalty manage-
ment on Federal and Indian oil and gas
leases.

[47 FR 47768, Oct. 27, 1982. Redesignated at 48
FR 35641, Aug. 5, 1983]

Subpart D—Oil, Gas and Sulphur,
Offshore [Reserved]

Subpart E—Coal [Reserved]

Subpart F—Other Solid Minerals
[Reserved]

Subpart G—Geothermal
Resources [Reserved]

Subpart H—Indian Lands
[Reserved]

PART 202—ROYALTIES

Subpart A—General Provisions [Reserved]

Subpart B—Oil, Gas, and OCS Sulfur,
General

Sec.

202.51 Scope and definitions.
202.52 Royalties.

202.53 Minimum royalty.

Subpart C—Federal and Indian Oil

202.100 Royalty on oil.
202.101 Standards for reporting and paying
royalties.
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MMS does not take action on your pro-
posal within 120 days, the proposal will
be deemed to be denied and subject to
appeal to the MMS Director under 30
CFR part 290.

(d) Processing costs based on the reg-
ulations in §§206.179 and 206.180.

Subpart F—Federal Coal

SOURCE: 54 FR 1523, Jan. 13, 1989, unless
otherwise noted.

§206.250 Purpose and scope.

(a) This subpart is applicable to all
coal produced from Federal coal leases.
The purpose of this subpart is to estab-
lish the value of coal produced for roy-
alty purposes, of all coal from Federal
leases consistent with the mineral leas-
ing laws, other applicable laws and
lease terms.

(b) If the specific provisions of any
statute or settlement agreement be-
tween the United States and a lessee
resulting from administrative or judi-
cial litigation, or any coal lease sub-
ject to the requirements of this sub-
part, are inconsistent with any regula-
tion in this subpart then the statute,
lease provision, or settlement shall
govern to the extent of that inconsist-
ency.

(c) All royalty payments made to the
Minerals Management Service (MMS)
are subject to later audit and adjust-
ment.

[54 FR 1523, Jan. 13, 1989, as amended at 61
FR 5479, Feb. 12, 1996; 67 FR 19111, Apr. 18,
2002]

§206.251 Definitions.

Ad valorem lease means a lease where
the royalty due to the lessor is based
upon a percentage of the amount or
value of the coal.

Allowance means a deduction used in
determining value for royalty pur-
poses. Coal washing allowance means
an allowance for the reasonable, actual
costs incurred by the lessee for coal
washing. Transportation allowance
means an allowance for the reasonable,
actual costs incurred by the lessee for
moving coal to a point of sale or point
of delivery remote from both the lease
and mine or wash plant.

§206.251

Area means a geographic region in
which coal has similar quality and eco-
nomic characteristics. Area boundaries
are not officially designated and the
areas are not necessarily named.

Arm’s-length contract means a con-
tract or agreement that has been ar-
rived at in the marketplace between
independent, nonaffiliated persons with
opposing economic interests regarding
that contract. For purposes of this sub-
part, two persons are affiliated if one
person controls, is controlled by, or is
under common control with another
person. For purposes of this subpart,
based on the instruments of ownership
of the voting securities of an entity, or
based on other forms of ownership:

(a) Ownership in excess of 50 percent
constitutes control;

(b) Ownership of 10 through 50 per-
cent creates a presumption of control;
and

(c) Ownership of less than 10 percent
creates a presumption of noncontrol
which MMS may rebut if it dem-
onstrates actual or legal control, in-
cluding the existence of interlocking
directorates.

Notwithstanding any other provisions
of this subpart, contracts between rel-
atives, either by blood or by marriage,
are not arm’s-length contracts. The
MMS may require the lessee to certify
ownership control. To be considered
arm’s-length for any production
month, a contract must meet the re-
quirements of this definition for that
production month as well as when the
contract was executed.

Audit means a review, conducted in
accordance with generally accepted ac-
counting and auditing standards, of
royalty payment compliance activities
of lessees or other interest holders who
pay royalties, rents, or bonuses on Fed-
eral leases.

BLM means the Bureau of Land Man-
agement of the Department of the Inte-
rior.

Coal means coal of all ranks from lig-
nite through anthracite.

Coal washing means any treatment to
remove impurities from coal. Coal
washing may include, but is not lim-
ited to, operations such as flotation,
air, water, or heavy media separation;
drying; and related handling (or com-
bination thereof).
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Contract means any oral or written
agreement, including amendments or
revisions thereto, between two or more
persons and enforceable by law that
with due consideration creates an obli-
gation.

Gross proceeds (for royalty payment
purposes) means the total monies and
other consideration accruing to a coal
lessee for the production and disposi-
tion of the coal produced. Gross pro-
ceeds includes, but is not limited to,
payments to the lessee for certain serv-
ices such as crushing, sizing, screening,
storing, mixing, loading, treatment
with substances including chemicals or
oils, and other preparation of the coal
to the extent that the lessee is obli-
gated to perform them at no cost to
the Federal Government. Gross pro-
ceeds, as applied to coal, also includes
but is not limited to reimbursements
for royalties, taxes or fees, and other
reimbursements. Tax reimbursements
are part of the gross proceeds accruing
to a lessee even though the Federal
royalty interest may be exempt from
taxation. Monies and other consider-
ation, including the forms of consider-
ation identified in this paragraph, to
which a lessee is contractually or le-
gally entitled but which it does not
seek to collect through reasonable ef-
forts are also part of gross proceeds.

Lease means any contract, profit-
share arrangement, joint venture, or
other agreement issued or approved by
the United States for a Federal coal re-
source under a mineral leasing law
that authorizes exploration for, devel-
opment or extraction of, or removal of
coal—or the land covered by that au-
thorization, whichever is required by
the context.

Lessee means any person to whom the
United States issues a lease, and any
person who has been assigned an obli-
gation to make royalty or other pay-
ments required by the lease. This in-
cludes any person who has an interest
in a lease as well as an operator or
payor who has no interest in the lease
but who has assumed the royalty pay-
ment responsibility.

Like-quality coal means coal that has
similar chemical and physical charac-
teristics.

Marketable condition means coal that
is sufficiently free from impurities and

30 CFR Ch. Il (7-1-04 Edition)

otherwise in a condition that it will be
accepted by a purchaser under a sales
contract typical for that area.

Mine means an underground or sur-
face excavation or series of excavations
and the surface or underground support
facilities that contribute directly or
indirectly to mining, production, prep-
aration, and handling of lease products.

Net-back method means a method for
calculating market value of coal at the
lease or mine. Under this method, costs
of transportation, washing, handling,
etc., are deducted from the ultimate
proceeds received for the coal at the
first point at which reasonable values
for the coal may be determined by a
sale pursuant to an arm’s-length con-
tract or by comparison to other sales
of coal, to ascertain value at the mine.

Net output means the quantity of
washed coal that a washing plant pro-
duces.

Netting is the deduction of an allow-
ance from the sales value by reporting
a one line net sales value, instead of
correctly reporting the deduction as a
separate line item on the Form MMS-
4430.

Person means by individual, firm,
corporation, association, partnership,
consortium, or joint venture.

Selling arrangement means the indi-
vidual contractual arrangements under
which sales or dispositions of coal are
made to a purchaser.

Spot market price means the price re-
ceived under any sales transaction
when planned or actual deliveries span
a short period of time, usually not ex-
ceeding one year.

[54 FR 1523, Jan. 13, 1989, as amended at 55
FR 35433, Aug. 30, 1990; 61 FR 5479, Feb. 12,
1996; 64 FR 43288, Aug. 10, 1999; 66 FR 45769,
Aug. 30, 2001]

§206.252 Information collection.

The information collection require-
ments contained in this subpart have
been approved by the Office of Manage-
ment and Budget (OMB) under 44
U.S.C. 3501 et seq. The forms, filing
date, and approved OMB clearance
numbers are identified in 30 CFR 210.10
and 30 CFR 216.10.
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§206.253 Coal subject to royalties—
general provisions.

(a) All coal (except coal unavoidably
lost as determined by BLM under 43
CFR part 3400) from a Federal lease
subject to this part is subject to roy-
alty. This includes coal used, sold, or
otherwise disposed of by the lessee on
or off the lease.

(b) If a lessee receives compensation
for unavoidably lost coal through in-
surance coverage or other arrange-
ments, royalties at the rate specified in
the lease are to be paid on the amount
of compensation received for the coal.
No royalty is due on insurance com-
pensation received by the lessee for
other losses.

(c) If waste piles or slurry ponds are
reworked to recover coal, the lessee
shall pay royalty at the rate specified
in the lease at the time the recovered
coal is used, sold, or otherwise finally
disposed of. The royalty rate shall be
that rate applicable to the production
method used to initially mine coal in
the waste pile or slurry pond; i.e., un-
derground mining method or surface
mining method. Coal in waste pits or
slurry ponds initially mined from Fed-
eral leases shall be allocated to such
leases regardless of whether it is stored
on Federal lands. The lessee shall
maintain accurate records to deter-
mine to which individual Federal lease
coal in the waste pit or slurry pond
should be allocated. However, nothing
in this section requires payment of a
royalty on coal for which a royalty has
already been paid.

[54 FR 1523, Jan. 13, 1989, as amended at 61
FR 5479, Feb. 12, 1996]

§206.254 Quality and quantity meas-
urement standards for reporting
and paying royalties.

For all leases subject to this subpart,
the quantity of coal on which royalty
is due shall be measured in short tons
(of 2,000 pounds each) by methods pre-
scribed by the BLM. Coal quantity in-
formation shall be reported on appro-
priate forms required under 30 CFR
part 216 and on the Solid Minerals Pro-
duction and Royalty Report, Form

§206.256

MMS-4430, as required under 30 CFR
part 210.

[54 FR 1523, Jan. 13, 1989, as amended at 57
FR 52720, Nov. 5, 1992; 66 FR 45769, Aug. 30,
2001]

§206.255 Point of royalty determina-
tion.

(a) For all leases subject to this sub-
part, royalty shall be computed on the
basis of the quantity and quality of
Federal coal in marketable condition
measured at the point of royalty meas-
urement as determined jointly by BLM
and MMS.

(b) Coal produced and added to stock-
piles or inventory does not require pay-
ment of royalty until such coal is later
used, sold, or otherwise finally disposed
of. MMS may ask BLM to increase the
lease bond to protect the lessor’s inter-
est when BLM determines that stock-
piles or inventory become excessive so
as to increase the risk of degradation
of the resource.

(c) The lessee shall pay royalty at a
rate specified in the lease at the time
the coal is used, sold, or otherwise fi-
nally disposed of, unless otherwise pro-
vided for at §206.256(d) of this subpart.

[54 FR 1523, Jan. 13, 1989, as amended at 61
FR 5480, Feb. 12, 1996]

§206.256 Valuation standards
cents-per-ton leases.

(a) This section is applicable to coal
leases on Federal lands which provide
for the determination of royalty on a
cents-per-ton (or other quantity) basis.

(b) The royalty for coal from leases
subject to this section shall be based
on the dollar rate per ton prescribed in
the lease. That dollar rate shall be ap-
plicable to the actual quantity of coal
used, sold, or otherwise finally disposed
of, including coal which is avoidably
lost as determine by BLM pursuant to
43 CFR part 3400.

(c) For leases subject to this section,
there shall be no allowances for trans-
portation, removal of impurities, coal
washing, or any other processing or
preparation of the coal.

(d) When a coal lease is readjusted
pursuant to 43 CFR part 3400 and the
royalty valuation method changes
from a cents-per-ton basis to an ad va-
lorem basis, coal which is produced

for
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prior to the effective date of readjust-
ment and sold or used within 30 days of
the effective date of readjustment shall
be valued pursuant to this section. All
coal that is not used, sold, or otherwise
finally disposed of within 30 days after
the effective date of readjustment shall
be valued pursuant to the provisions of
§206.257 of this subpart, and royalties
shall be paid at the royalty rate speci-
fied in the readjusted lease.

[54 FR 1523, Jan. 13, 1989, as amended at 61
FR 5480, Feb. 12, 1996]

§206.257 Valuation standards for ad
valorem leases.

(a) This section is applicable to coal
leases on Federal lands which provide
for the determination of royalty as a
percentage of the amount of value of
coal (ad valorem). The value for roy-
alty purposes of coal from such leases
shall be the value of coal determined
under this section, less applicable coal
washing allowances and transportation
allowances determined under §§206.258
through 206.262 of this subpart, or any
allowance authorized by §206.265 of this
subpart. The royalty due shall be equal
to the value for royalty purposes mul-
tiplied by the royalty rate in the lease.

(b)(1) The value of coal that is sold
pursuant to an arm’s-length contract
shall be the gross proceeds accruing to
the lessee, except as provided in para-
graphs (b)(2), (b)(3), and (b)(5) of this
section. The lessee shall have the bur-
den of demonstrating that its contract
is arm’s-length. The value which the
lessee reports, for royalty purposes, is
subject to monitoring, review, and
audit.

(2) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects the total consideration
actually transferred either directly or
indirectly from the buyer to the seller
for the coal produced. If the contract
does not reflect the total consider-
ation, then the MMS may require that
the coal sold pursuant to that contract
be valued in accordance with paragraph
(c) of this section. Value may not be
based on less than the gross proceeds
accruing to the lessee for the coal pro-
duction, including the additional con-
sideration.

(3) If the MMS determines that the
gross proceeds accruing to the lessee

30 CFR Ch. Il (7-1-04 Edition)

pursuant to an arm’s-length contract
do not reflect the reasonable value of
the production because of misconduct
by or between the contracting parties,
or because the lessee otherwise has
breached its duty to the lessor to mar-
ket the production for the mutual ben-
efit of the lessee and the lessor, then
MMS shall require that the coal pro-
duction be valued pursuant to para-
graph (c)(2) (ii), (iii), (iv), or (v) of this
section, and in accordance with the no-
tification requirements of paragraph
(d)(3) of this section. When MMS deter-
mines that the value may be unreason-
able, MMS will notify the lessee and
give the lessee an opportunity to pro-
vide written information justifying the
lessee’s reported coal value.

(4) The MMS may require a lessee to
certify that its arm’s-length contract
provisions include all of the consider-
ation to be paid by the buyer, either di-
rectly or indirectly, for the coal pro-
duction.

(5) The value of production for roy-
alty purposes shall not include pay-
ments received by the lessee pursuant
to a contract which the lessee dem-
onstrates, to MMS’s satisfaction, were
not part of the total consideration paid
for the purchase of coal production.

(©)(1) The value of coal from leases
subject to this section and which is not
sold pursuant to an arm’s-length con-
tract shall be determined in accord-
ance with this section.

(2) If the value of the coal cannot be
determined pursuant to paragraph (b)
of this section, then the value shall be
determined through application of
other valuation criteria. The criteria
shall be considered in the following
order, and the value shall be based
upon the first applicable criterion:

(i) The gross proceeds accruing to the
lessee pursuant to a sale under its non-
arm’s-length contract (or other disposi-
tion of produced coal by other than an
arm’s-length contract), provided that
those gross proceeds are within the
range of the gross proceeds derived
from, or paid under, comparable arm’s-
length contracts between buyers and
sellers neither of whom is affiliated
with the lessee for sales, purchases, or
other dispositions of like-quality coal
produced in the area. In evaluating the
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comparability of arm’s-length con-
tracts for the purposes of these regula-
tions, the following factors shall be
considered: Price, time of execution,
duration, market or markets served,
terms, quality of coal, quantity, and
such other factors as may be appro-
priate to reflect the value of the coal;

(ii) Prices reported for that coal to a
public utility commission;

(iii) Prices reported for that coal to
the Energy Information Administra-
tion of the Department of Energy;

(iv) Other relevant matters includ-
ing, but not limited to, published or
publicly available spot market prices,
or information submitted by the lessee
concerning circumstances unique to a
particular lease operation or the
saleability of certain types of coal;

(v) If a reasonable value cannot be
determined using paragraphs (c)(2) (i),
(i), (iii), or (iv) of this section, then a
net-back method or any other reason-
able method shall be used to determine
value.

(3) When the value of coal is deter-
mined pursuant to paragraph (c)(2) of
this section, that value determination
shall be consistent with the provisions
contained in paragraph (b)(5) of this
section.

(d)(1) Where the value is determined
pursuant to paragraph (c) of this sec-
tion, that value does not require
MMS’s prior approval. However, the
lessee shall retain all data relevant to
the determination of royalty value.
Such data shall be subject to review
and audit, and MMS will direct a lessee
to use a different value if it determines
that the reported value is inconsistent
with the requirements of these regula-
tions.

(2) Any Federal lessee will make
available upon request to the author-
ized MMS or State representatives, to
the Inspector General of the Depart-
ment of the Interior or other persons
authorized to receive such information,
arm’s-length sales value and sales
quantity data for like-quality coal
sold, purchased, or otherwise obtained
by the lessee from the area.

(3) A lessee shall notify MMS if it has
determined value pursuant to para-
graphs (c)(2) (ii), (iii), (iv), or (v) of this
section. The notification shall be by
letter to the Associate Director for

§206.257

Minerals Revenue Management of his/
her designee. The letter shall identify
the valuation method to be used and
contain a brief description of the pro-
cedure to be followed. The notification
required by this section is a one-time
notification due no later than the
month the lessee first reports royalties
on the Form MMS-4430 using a valu-
ation method authorized by paragraphs
(©)(2) (i), (iii), (iv), or (v) of this sec-
tion, and each time there is a change in
a method under paragraphs (c)(2) (iv) or
(v) of this section.

(e) If MMS determines that a lessee
has not properly determined value, the
lessee shall be liable for the difference,
if any, between royalty payments made
based upon the value it has used and
the royalty payments that are due
based upon the value established by
MMS. The lessee shall also be liable for
interest computed pursuant to 30 CFR
218.202. If the lessee is entitled to a
credit, MMS will provide instructions
for the taking of that credit.

(f) The lessee may request a value de-
termination from MMS. In that event,
the lessee shall propose to MMS a
value determination method, and may
use that method in determining value
for royalty purposes until MMS issues
its decision. The lessee shall submit all
available data relevant to its proposal.
The MMS shall expeditiously deter-
mine the value based upon the lessee’s
proposal and any additional informa-
tion MMS deems necessary. That deter-
mination shall remain effective for the
period stated therein. After MMS
issues its determination, the lessee
shall make the adjustments in accord-
ance with paragraph (e) of this section.

(9) Notwithstanding any other provi-
sions of this section, under no cir-
cumstances shall the value for royalty
purposes be less than the gross pro-
ceeds accruing to the lessee for the dis-
position of produced coal less applica-
ble provisions of paragraph (b)(5) of
this section and less applicable allow-
ances determined pursuant to §§206.258
through 206.262 and §206.265 of this sub-
part.

(h) The lessee is required to place
coal in marketable condition at no cost
to the Federal Government. Where the
value established under this section is
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determined by a lessee’s gross pro-
ceeds, that value shall be increased to
the extent that the gross proceeds has
been reduced because the purchaser, or
any other person, is providing certain
services, the cost of which ordinarily is
the responsibility of the lessee to place
the coal in marketable condition.

(i) Value shall be based on the high-
est price a prudent lessee can receive
through legally enforceable claims
under its contract. Absent contract re-
vision or amendment, if the lessee fails
to take proper or timely action to re-
ceive prices or benefits to which it is
entitled, it must pay royalty at a value
based upon that obtainable price or
benefit. Contract revisions or amend-
ments shall be in writing and signed by
all parties to an arm’s-length contract,
and may be retroactively applied to
value for royalty purposes for a period
not to exceed two years, unless MMS
approves a longer period. If the lessee
makes timely application for a price
increase allowed under its contract but
the purchaser refuses, and the lessee
takes reasonable measures, which are
documented, to force purchaser compli-
ance, the lessee will owe no additional
royalties unless or until monies or con-
sideration resulting from the price in-
crease are received. This paragraph
shall not be construed to permit a les-
see to avoid its royalty payment obli-
gation in situations where a purchaser
fails to pay, in whole or in part or
timely, for a quantity of coal.

() Notwithstanding any provision in
these regulations to the contrary, no
review, reconciliation, monitoring, or
other like process that results in a re-
determination by MMS of value under
this section shall be considered final or
binding as against the Federal Govern-
ment or its beneficiaries until the
audit period is formally closed.

(k) Certain information submitted to
MMS to support valuation proposals,
including transportation, coal washing,
or other allowances under §206.265 of
this subpart, is exempted from disclo-
sure by the Freedom of Information
Act, 5 U.S.C. 522. Any data specified by
the Act to be privileged, confidential,
or otherwise exempt shall be main-
tained in a confidential manner in ac-
cordance with applicable law and regu-
lations. All requests for information

30 CFR Ch. Il (7-1-04 Edition)

about determinations made under this
part are to be submitted in accordance
with the Freedom of Information Act
regulation of the Department of the In-
terior, 43 CFR part 2.

[54 FR 1523, Jan. 13, 1989, as amended at 55
FR 35433, Aug. 30, 1990; 57 FR 52720, Nov. 5,
1992; 61 FR 5480, Feb. 12, 1996; 66 FR 45769,
Aug. 30, 2001]

§206.258 Washing
eral.

(a) For ad valorem leases subject to
§206.257 of this subpart, MMS shall, as
authorized by this section, allow a de-
duction in determining value for roy-
alty purposes for the reasonable, actual
costs incurred to wash coal, unless the
value determined pursuant to §206.257
of this subpart was based upon like-
quality unwashed coal. Under no cir-
cumstances will the authorized wash-
ing allowance and the transportation
allowance reduce the value for royalty
purposes to zero.

(b) If MMS determines that a lessee
has improperly determined a washing
allowance authorized by this section,
then the lessee shall be liable for any
additional royalties, plus interest de-
termined in accordance with 30 CFR
218.202, or shall be entitled to a credit
without interest.

(c) Lessees shall not disproportion-
ately allocate washing costs to Federal
leases.

(d) No cost normally associated with
mining operations and which are nec-
essary for placing coal in marketable
condition shall be allowed as a cost of
washing.

(e) Coal washing costs shall only be
recognized as allowances when the
washed coal is sold and royalties are
reported and paid.

[54 FR 1523, Jan. 13, 1989, as amended at 61

FR 5480, Feb. 12, 1996; 64 FR 43288, Aug. 10,
1999]

allowances—gen-

§206.259 Determination of washing al-
lowances.

(a) Arm’s-length contracts. (1) For
washing costs incurred by a lessee
under an arm’s-length contract, the
washing allowance shall be the reason-
able actual costs incurred by the lessee
for washing the coal under that con-
tract, subject to monitoring, review,
audit, and possible future adjustment.
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The lessee shall have the burden of
demonstrating that its contract is
arm’s-length. MMS’ prior approval is
not required before a lessee may deduct
costs incurred under an arm’s-length
contract. The lessee must claim a
washing allowance by reporting it as a
separate line entry on the Form MMS-
4430.

(2) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects more than the consider-
ation actually transferred either di-
rectly or indirectly from the lessee to
the washer for the washing. If the con-
tract reflects more than the total con-
sideration paid, then the MMS may re-
quire that the washing allowance be
determined in accordance with para-
graph (b) of this section.

(3) If the MMS determines that the
consideration paid pursuant to an
arm’s-length washing contract does not
reflect the reasonable value of the
washing because of misconduct by or
between the contracting parties, or be-
cause the lessee otherwise has breached
its duty to the lessor to market the
production for the mutual benefit of
the lessee and the lessor, then MMS
shall require that the washing allow-
ance be determined in accordance with
paragraph (b) of this section. When
MMS determines that the value of the
washing may be unreasonable, MMS
will notify the lessee and give the les-
see an opportunity to provide written
information justifying the lessee’s
washing costs.

(4) Where the lessee’s payments for
washing under an arm’s-length con-
tract are not based on a dollar-per-unit
basis, the lessee shall convert whatever
consideration is paid to a dollar value
equivalent. Washing allowances shall
be expressed as a cost per ton of coal
washed.

(b) Non-arm’s-length or no contract. (1)
If a lessee has a non-arm’s-length con-
tract or has no contract, including
those situations where the lessee per-
forms washing for itself, the washing
allowance will be based upon the les-
see’s reasonable actual costs. All wash-
ing allowances deducted under a non-
arm’s-length or no contract situation
are subject to monitoring, review,
audit, and possible future adjustment.
The lessee must claim a washing allow-
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ance by reporting it as a separate line
entry on the Form MMS-4430. When
necessary or appropriate, MMS may di-
rect a lessee to modify its estimated or
actual washing allowance.

(2) The washing allowance for non-
arm’s-length or no contract situations
shall be based upon the lessee’s actual
costs for washing during the reported
period, including operating and main-
tenance expenses, overhead, and either
depreciation and a return on
undepreciated capital investment in
accordance with paragraph (b)(2)(iv)
(A) of this section, or a cost equal to
the depreciable investment in the wash
plant multiplied by the rate of return
in accordance with paragraph
(b)(2)(iv)(B) of this section. Allowable
capital costs are generally those for de-
preciable fixed assets (including costs
of delivery and installation of capital
equipment) which are an integral part
of the wash plant.

(i) Allowable operating expenses in-
clude: Operations supervision and engi-
neering; operations labor; fuel; utili-
ties; materials; ad valorem property
taxes, rent; supplies; and any other di-
rectly allocable and attributable oper-
ating expense which the lessee can doc-
ument.

(ii) Allowable maintenance expenses
include: Maintenance of the wash
plant; maintenance of equipment;
maintenance labor; and other directly
allocable and attributable maintenance
expenses which the lessee can docu-
ment.

(iii) Overhead attributable and allo-
cable to the operation and mainte-
nance of the wash plant is an allowable
expense. State and Federal income
taxes and severance taxes, including
royalities, are not allowable expenses.

(iv) A lessee may use either para-
graph (b)(2)(iv)(A) or (B) of this sec-
tion. After a lessee has elected to use
either method for a wash plant, the les-
see may not later elect to change to
the other alternative without approval
of the MMS.

(A) To compute depreciation, the les-
see may elect to use either a straight-
line depreciation method based on the
life of equipment or on the life of the
reserves which the wash plant services,
whichever is appropriate, or a unit of
production method. After an election is
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made, the lessee may not change meth-
ods without MMS approval. A change
in ownership of a wash plant shall not
alter the depreciation schedule estab-
lished by the original operator/lessee
for purposes of the allowance calcula-
tion. With or without a change in own-
ership, a wash plant shall be depre-
ciated only once. Equipment shall not
be depreciated below a reasonable sal-
vage value.

(B) The MMS shall allow as a cost an
amount equal to the allowable capital
investment in the wash plant multi-
plied by the rate of return determined
pursuant to paragraph (b)(2)(v) of this
section. No allowance shall be provided
for depreciation. This alternative shall
apply only to plants first placed in
service or acquired after March 1, 1989.

(v) The rate of return must be the in-
dustrial rate associated with Standard
and Poor’s BBB rating. The rate of re-
turn must be the monthly average rate
as published in Standard and Poor’s
Bond Guide for the first month for
which the allowance is applicable. The
rate must be redetermined at the be-
ginning of each subsequent calendar
year.

(3) The washing allowance for coal
shall be determined based on the les-
see’s reasonable and actual cost of
washing the coal. The lessee may not
take an allowance for the costs of
washing lease production that is not
royalty bearing.

(c) Reporting requirements—(1) Arm’s-
length contracts. (i) The lessee must no-
tify MMS of an allowance based on in-
curred costs by using a separate line
entry on the Form MMS-4430.

(i) The MMS may require that a les-
see submit arm’s-length washing con-
tracts and related documents. Docu-
ments shall be submitted within a rea-
sonable time, as determined by MMS.

(2) Non-arm’s-length or no contract. (i)
The lessee must notify MMS of an al-
lowance based on the incurred costs by
using a separate line entry on the
Form MMS-4430.

(ii) For new washing facilities or ar-
rangements, the lessee’s initial wash-
ing deduction shall include estimates
of the allowable coal washing costs for
the applicable period. Cost estimates
shall be based upon the most recently
available operations data for the wash-
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ing system or, if such data are not
available, the lessee shall use esti-
mates based upon industry data for
similar washing systems.

(iii) Upon request by MMS, the lessee
shall submit all data used to prepare
the allowance deduction. The data
shall be provided within a reasonable
period of time, as determined by MMS.

(d) Interest and assessments. (1) If a
lessee nets a washing allowance on the
Form MMS-4430, then the lessee shall
be assessed an amount up to 10 percent
of the allowance netted not to exceed
$250 per lease selling arrangement per
sales period.

(2) If a lessee erroneously reports a
washing allowance which results in an
underpayment of royalties, interest
shall be paid on the amount of that un-
derpayment.

(3) Interest required to be paid by
this section shall be determined in ac-
cordance with 30 CFR 218.202.

(e) Adjustments. (1) If the actual coal
washing allowance is less than the
amount the lessee has taken on Form
MMS-4430 for each month during the
allowance reporting period, the lessee
shall pay additional royalties due plus
interest computed under 30 CFR 218.202
from the date when the lessee took the
deduction to the date the lessee repays
the difference to MMS. If the actual
washing allowance is greater than the
amount the lessee has taken on Form
MMS-4430 for each month during the
allowance reporting period, the lessee
shall be entitled to a credit without in-
terest.

(2) The lessee must submit a cor-
rected Form MMS-4430 to reflect ac-
tual costs, together with any payment,
in accordance with instructions pro-
vided by MMS.

(f) Other washing cost determinations.
The provisions of this section shall
apply to determine washing costs when
establishing value using a net-back
valuation procedure or any other pro-
cedure that requires deduction of wash-
ing costs.

[54 FR 1523, Jan. 13, 1989, as amended at 57
FR 52720, Nov. 5, 1992; 61 FR 5480, Feb. 12,
1996; 64 FR 43288, Aug. 10, 1999; 66 FR 45769,
Aug. 30, 2001]
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§206.260 Allocation of washed coal.

(a) When coal is subjected to wash-
ing, the washed coal must be allocated
to the leases from which it was ex-
tracted.

(b) When the net output of coal from
a washing plant is derived from coal
obtained from only one lease, the quan-
tity of washed coal allocable to the
lease will be based on the net output of
the washing plant.

(c) When the net output of coal from
a washing plant is derived from coal
obtained from more than one lease, un-
less determined otherwise by BLM, the
quantity of net output of washed coal
allocable to each lease will be based on
the ratio of measured quantities of coal
delivered to the washing plant and
washed from each lease compared to
the total measured quantities of coal
delivered to the washing plant and
washed.

§206.261 Transportation allowances—
general.

(a) For ad valorem leases subject to
§206.257 of this subpart, where the
value for royalty purposes has been de-
termined at a point remote from the
lease or mine, MMS shall, as author-
ized by this section, allow a deduction
in determining value for royalty pur-
poses for the reasonable, actual costs
incurred to:

(1) Transport the coal from a Federal
lease to a sales point which is remote
from both the lease and mine; or

(2) Transport the coal from a Federal
lease to a wash plant when that plant
is remote from both the lease and mine
and, if applicable, from the wash plant
to a remote sales point. In-mine trans-
portation costs shall not be included in
the transportation allowance.

(b) Under no circumstances will the
authorized washing allowance and the
transportation allowance reduce the
value for royalty purposes to zero.

(©)(1) When coal transported from a
mine to a wash plant is eligible for a
transportation allowance in accordance
with this section, the lessee is not re-
quired to allocate transportation costs
between the quantity of clean coal out-
put and the rejected waste material.
The transportation allowance shall be
authorized for the total production
which is transported. Transportation
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allowances shall be expressed as a cost
per ton of cleaned coal transported.

(2) For coal that is not washed at a
wash plant, the transportation allow-
ance shall be authorized for the total
production which is transported.
Transportation allowances shall be ex-
pressed as a cost per ton of coal trans-
ported.

(3) Transportation costs shall only be
recognized as allowances when the
transported coal is sold and royalties
are reported and paid.

(d) If, after a review and/or audit,
MMS determines that a lessee has im-
properly determined a transportation
allowance authorized by this section,
then the lessee shall pay any addi-
tional royalties, plus interest, deter-
mined in accordance with 30 CFR
218.202, or shall be entitled to a credit,
without interest.

(e) Lessees shall not disproportion-
ately allocate transportation costs to
Federal leases.

[54 FR 1523, Jan. 13, 1989, as amended at 61
FR 5481, Feb. 12, 1996; 64 FR 43288, Aug. 10,
1999]

§206.262 Determination of transpor-
tation allowances.

(a) Arm’s-length contracts. (1) For
transportation costs incurred by a les-
see pursuant to an arm’s-length con-
tract, the transportation allowance
shall be the reasonable, actual costs in-
curred by the lessee for transporting
the coal under that contract, subject to
monitoring, review, audit, and possible
future adjustment. The lessee shall
have the burden of demonstrating that
its contract is arm’s-length. The lessee
must claim a transportation allowance
by reporting it as a separate line entry
on the Form MMS-4430.

(2) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects more than the consider-
ation actually transferred either di-
rectly or indirectly from the lessee to
the transporter for the transportation.
If the contract reflects more than the
total consideration paid, then the MMS
may require that the transportation al-
lowance be determined in accordance
with paragraph (b) of this section.

(3) If the MMS determines that the
consideration paid pursuant to an
arm’s-length transportation contract
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does not reflect the reasonable value of
the transportation because of mis-
conduct by or between the contracting
parties, or because the lessee otherwise
has breached its duty to the lessor to
market the production for the mutual
benefit of the lessee and the lessor,
then MMS shall require that the trans-
portation allowance be determined in
accordance with paragraph (b) of this
section. When MMS determines that
the value of the transportation may be
unreasonable, MMS will notify the les-
see and give the lessee an opportunity
to provide written information justi-
fying the lessee’s transportation costs.

(4) Where the lessee’s payments for
transportation under an arm’s-length
contract are not based on a dollar-per-
unit basis, the lessee shall convert
whatever consideration is paid to a dol-
lar value equivalent for the purposes of
this section.

(b) Non-arm’s-length or no contract—(1)
If a lessee has a non-arm’s-length con-
tract or has no contract, including
those situations where the lessee per-
forms transportation services for itself,
the transportation allowance will be
based upon the lessee’s reasonable ac-
tual costs. All transportation allow-
ances deducted under a non-arm’s-
length or no contract situation are
subject to monitoring, review, audit,
and possible future adjustment. The
lessee must claim a transportation al-
lowance by reporting it as a separate
line entry on the Form MMS-4430.
When necessary or appropriate, MMS
may direct a lessee to modify its esti-
mated or actual transportation allow-
ance deduction.

(2) The transportation allowance for
non-arm’s-length or no-contract situa-
tions shall be based upon the lessee’s
actual costs for transportation during
the reporting period, including oper-
ating and maintenance expenses, over-
head, and either depreciation and a re-
turn on undepreciated capital invest-
ment in accordance with paragraph
(b)(2)(iv)(A) of this section, or a cost
equal to the depreciable investment in
the transportation system multiplied
by the rate of return in accordance
with paragraph (b)(2)(iv)(B) of this sec-
tion. Allowable capital costs are gen-
erally those for depreciable fixed assets
(including costs of delivery and instal-
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lation of capital equipment) which are
an integral part of the transportation
system.

(i) Allowable operating expenses in-
clude: Operations supervision and engi-
neering; operations labor; fuel; utili-
ties; materials; ad valorem property
taxes; rent; supplies; and any other di-
rectly allocable and attributable oper-
ating expense which the lessee can doc-
ument.

(ii) Allowable maintenance expenses
include: Maintenance of the transpor-
tation system; maintenance of equip-
ment; maintenance labor; and other di-
rectly allocable and attributable main-
tenance expenses which the lessee can
document.

(iii) Overhead attributable and allo-
cable to the operation and mainte-
nance of the transportation system is
an allowable expense. State and Fed-
eral income taxes and severance taxes
and other fees, including royalties, are
not allowable expenses.

(iv) A lessee may use either para-
graph (b)(2)(iv)(A) or paragraph
(b)(2)(iv)(B) of this section. After a les-
see has elected to use either method for
a transportation system, the lessee
may not later elect to change to the
other alternative without approval of
the MMS.

(A) To compute depreciation, the les-
see may elect to use either a straight-
line depreciation method based on the
life of equipment or on the life of the
reserves which the transportation sys-
tem services, whichever is appropriate,
or a unit of production method. After
an election is made, the lessee may not
change methods without MMS ap-
proval. A change in ownership of a
transportation system shall not alter
the depreciation schedule established
by the original transporter/lessee for
purposes of the allowance calculation.
With or without a change in ownership,
a transportation system shall be depre-
ciated only once. Equipment shall not
be depreciated below a reasonable sal-
vage value.

(B) The MMS shall allow as a cost an
amount equal to the allowable capital
investment in the transportation sys-
tem multiplied by the rate of return
determined pursuant to paragraph
(b)(2)(B)(v) of this section. No allow-
ance shall be provided for depreciation.
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This alternative shall apply only to
transportation facilities first placed in
service or acquired after March 1, 1989.

(v) The rate of return must be the in-
dustrial rate associated with Standard
and Poor’s BBB rating. The rate of re-
turn must be the monthly average rate
as published in Standard and Poor’s
Bond Guide for the first month for
which the allowance is applicable. The
rate must be redetermined at the be-
ginning of each subsequent calendar
year.

(3) A lessee may apply to MMS for ex-
ception from the requirement that it
compute actual costs in accordance
with paragraphs (b)(1) and (b)(2) of this
section. MMS will grant the exception
only if the lessee has a rate for the
transportation approved by a Federal
agency or by a State regulatory agency
(for Federal leases). MMS shall deny
the exception request if it determines
that the rate is excessive as compared
to arm’s-length transportation charges
by systems, owned by the lessee or oth-
ers, providing similar transportation
services in that area. If there are no
arm’s-length transportation charges,
MMS shall deny the exception request
if:

(i) No Federal or State regulatory
agency costs analysis exists and the
Federal or State regulatory agency, as
applicable, has declined to investigate
under MMS timely objections upon fil-
ing; and

(i) The rate significantly exceeds the
lessee’s actual costs for transportation
as determined under this section.

(c) Reporting requirements—(1) Arm’s-
length contracts. (i) The lessee must no-
tify MMS of an allowance based on in-
curred costs by using a separate line
entry on the Form MMS-4430.

(ii) The MMS may require that a les-
see submit arm’s-length transportation
contracts, production agreements, op-
erating agreements, and related docu-
ments. Documents shall be submitted
within a reasonable time, as deter-
mined by MMS.

(2) Non-arm’s-length or no contract—
(i) The lessee must notify MMS of an
allowance based on the incurred costs
by using a separate line entry on Form
MMS-4430.

(if) For new transportation facilities
or arrangements, the lessee’s initial de-
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duction shall include estimates of the
allowable coal transportation costs for
the applicable period. Cost estimates
shall be based upon the most recently
available operations data for the trans-
portation system or, if such data are
not available, the lessee shall use esti-
mates based upon industry data for
similar transportation systems.

(iii) Upon request by MMS, the lessee
shall submit all data used to prepare
the allowance deduction. The data
shall be provided within a reasonable
period of time, as determined by MMS.

(iv) If the lessee is authorized to use
its Federal- or State-agency-approved
rate as its transportation cost in ac-
cordance with paragraph (b)(3) of this
section, it shall follow the reporting re-
quirements of paragraph (c)(1) of this
section.

(d) Interest and assessments. (1) If a
lessee nets a transportation allowance
on Form MMS-4430, the lessee shall be
assessed an amount of up to 10 percent
of the allowance netted not to exceed
$250 per lease selling arrangement per
sales period.

(2) If a lessee erroneously reports a
transportation allowance which results
in an underpayment of royalties, inter-
est shall be paid on the amount of that
underpayment.

(3) Interest required to be paid by
this section shall be determined in ac-
cordance with 30 CFR 218.202.

(e) Adjustments. (1) If the actual coal
transportation allowance is less than
the amount the lessee has taken on
Form MMS-4430 for each month during
the allowance reporting period, the les-
see shall pay additional royalties due
plus interest computed under 30 CFR
218.202 from the date when the lessee
took the deduction to the date the les-
see repays the difference to MMS. If
the actual transportation allowance is
greater than amount the lessee has
taken on Form MMS-4430 for each
month during the allowance reporting
period, the lessee shall be entitled to a
credit without interest.

(2) The lessee must submit a cor-
rected Form MMS-4430 to reflect ac-
tual costs, together with any pay-
ments, in accordance with instructions
provided by MMS.

(f) Other transportation cost determina-
tions. The provisions of this section
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shall apply to determine transpor-
tation costs when establishing value
using a net-back valuation procedure
or any other procedure that requires
deduction of transportation costs.

[54 FR 1523, Jan. 13, 1989, as amended at 57
FR 41864, Sept. 14, 1992; 57 FR 52720, Nov. 5,
1992; 61 FR 5481, Feb. 12, 1996; 64 FR 43288,
Aug. 10, 1999; 66 FR 45769, Aug. 30, 2001]

§206.263 [Reserved]

§206.264 In-situ and surface gasifi-
cation and liquefaction operations.

If an ad valorem Federal coal lease is
developed by in-situ or surface gasifi-
cation or liquefaction technology, the
lessee shall propose the value of coal
for royalty purposes to MMS. The MMS
will review the lessee’s proposal and
issue a value determination. The lessee
may use its proposed value until MMS
issues a value determination.

[54 FR 1523, Jan. 13, 1989, as amended at 65
FR 43289, Aug. 10, 1999]

§206.265 Value enhancement of mar-
ketable coal.

If, prior to use, sale, or other disposi-
tion, the lessee enhances the value of
coal after the coal has been placed in
marketable condition in accordance
with §206.257(h) of this subpart, the les-
see shall notify MMS that such proc-
essing is occurring or will occur. The
value of that production shall be deter-
mined as follows:

(a) A value established for the feed-
stock coal in marketable condition by
application of the provisions of
§206.257(c)(2)(i-iv) of this subpart; or,

(b) In the event that a value cannot
be established in accordance with sub-
section (a), then the value of produc-
tion will be determined in accordance
with §206.257(c)(2)(v) of this subpart
and the value shall be the lessee’s gross
proceeds accruing from the disposition
of the enhanced product, reduced by
MMS-approved processing costs and
procedures including a rate of return
on investment equal to two times the
Standard and Poor’s BBB bond rate ap-
plicable under §206.259(b)(2)(v) of this
subpart.
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Subpart G—Other Solid Minerals

§206.301 Value basis for royalty com-
putation.

(a) The gross value for royalty pur-
poses shall be the sale or contract unit
price times the number of units sold,
Provided, however, That where the au-
thorized officer determines:

(1) That a contract of sale or other
business arrangement between the les-
see and a purchaser of some or all of
the commodities produced from the
lease is not a bona fide transaction be-
tween independent parties because it is
based in whole or in part upon consid-
erations other than the value of the
commodities, or

(2) That no bona fide sales price is re-
ceived for some or all of such commod-
ities because the lessee is consuming
them, the authorized officer shall de-
termine their gross value, taking into
account: (i) All prices received by the
lessee in all bona fide transactions, (ii)
Prices paid for commodities of like
quality produced from the same gen-
eral area, and (iii) Such other relevant
factors as the authorized officer may
deem appropriate; and Provided further,
That in a situation where an estimated
value is used, the authorized officer
shall require the payment of such addi-
tional royalties, or allow such credits
or refunds as may be necessary to ad-
just royalty payment to reflect the ac-
tual gross value.

(b) The lessee is required to certify
that the values reported for royalty
purposes are bona fide sales not involv-
ing considerations other than the sale
of the mineral, and he may be required
by the authorized officer to supply sup-
porting information.

[43 FR 10341, Mar. 13, 1978. Redesignated at 48
FR 36588, Aug. 12, 1983, and amended at 48 FR
44795, Sept. 30, 1983. Further redesignated at
51 FR 15212, Apr. 22, 1986. Redesignated at 53
FR 39461, Oct. 7, 1988]

Subpart H—Geothermal
Resources

SOURCE: 56 FR 57276, Nov. 8, 1991, unless
otherwise noted.
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(A) To compute depreciation, the les-
see must use a straight-line deprecia-
tion method based on, as appropriate,
either the life of equipment or the life
of the geothermal project that the
transportation system services. After
an election is made, the lessee may not
change methods. A change in owner-
ship of a transportation system shall
not alter the depreciation schedule es-
tablished by the original transporter/
lessee for purposes of the allowance
calculation. With or without a change
in ownership, a transportation system
shall be depreciated only once. Equip-
ment shall not be depreciated below a
reasonable salvage value. The rate of
return used to compute the return on
undepreciated capital investment shall
be determined pursuant to paragraph
(b)(2)(v) of this section.

(B) To compute a return on capital
investment, the allowed cost shall be
the amount equal to the allowable cap-
ital investment in the transportation
system multiplied by the rate of return
determined pursuant to paragraph
(b)(2)(v) of this section. No allowance
shall be provided for depreciation.

(v) The rate of return shall be Stand-
ard and Poor’s industrial BBB bond
rate. The rate of return shall be the
monthly average rate as published in
Standard and Poor’s Bond Guide for the
first month of the annual reporting pe-
riod for which the allowance is applica-
ble and shall be effective during the re-
porting period. The rate shall be rede-
termined at the beginning of each sub-
sequent transportation allowance re-
porting period.

Subpart I—OCS Sulfur [Reserved]
Subpart J—Indian Coal

SOURCE: 61 FR 5481, Feb. 12, 1996, unless
otherwise noted.

§206.450 Purpose and scope.

(a) This subpart prescribes the proce-
dures to establish the value, for roy-
alty purposes, of all coal from Indian
Tribal and allotted leases (except
leases on the Osage Indian Reservation,
Osage County, Oklahoma).

(b) If the specific provisions of any
statute, treaty, or settlement agree-
ment between the Indian lessor and a
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lessee resulting from administrative or
judicial litigation, or any coal lease
subject to the requirements of this sub-
part, are inconsistent with any regula-
tion in this subpart, then the statute,
treaty, lease provision, or settlement
shall govern to the extent of that in-
consistency.

(c) All royalty payments are subject
to later audit and adjustment.

(d) The regulations in this subpart
are intended to ensure that the trust
responsibilities of the United States
with respect to the administration of
Indian coal leases are discharged in ac-
cordance with the requirements of the
governing mineral leasing laws, trea-
ties, and lease terms.

§206.451 Definitions.

Ad valorem lease means a lease where
the royalty due to the lessor is based
upon a percentage of the amount or
value of the coal.

Allowance means an approved, or an
MMS-initially accepted deduction in
determining value for royalty pur-
poses. Coal washing allowance means
an allowance for the reasonable, actual
costs incurred by the lessee for coal
washing, or an approved or MMS-ini-
tially accepted deduction for the costs
of washing coal, determined pursuant
to this subpart. Transportation allow-
ance means an allowance for the rea-
sonable, actual costs incurred by the
lessee for moving coal to a point of sale
or point of delivery remote from both
the lease and mine or wash plant, or an
approved MMS-initially accepted de-
duction for costs of such transpor-
tation, determined pursuant to this
subpart.

Area means a geographic region in
which coal has similar quality and eco-
nomic characteristics. Area boundaries
are not officially designated and the
areas are not necessarily named.

Arm’s-length contract means a con-
tract or agreement that has been ar-
rived at in the marketplace between
independent, nonaffiliated persons with
opposing economic interests regarding
that contract. For purposes of this sub-
part, two persons are affiliated if one
person controls, is controlled by, or is
under common control with another
person. For purposes of this subpart,
based on the instruments of ownership
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of the voting securities of an entity, or
based on other forms of ownership:
ownership in excess of 50 percent con-
stitutes control; ownership of 10
through 50 percent creates a presump-
tion of control; and ownership of less
than 10 percent creates a presumption
of noncontrol which MMS may rebut if
it demonstrates actual or legal control,
including the existence of interlocking
directorates. Notwithstanding any
other provisions of this subpart, con-
tracts between relatives, either by
blood or by marriage, are not arm’s-
length contracts. MMS may require the
lessee to certify ownership control. To
be considered arm’s-length for any pro-
duction month, a contract must meet
the requirements of this definition for
that production month, as well as when
the contract was executed.

Audit means a review, conducted in
accordance with generally accepted ac-
counting and auditing standards, of
royalty payment compliance activities
of lessees or other interest holders who
pay royalties, rents, or bonuses on In-
dian leases.

BIA means the Bureau of Indian Af-
fairs of the Department of the Interior.

BLM means the Bureau of Land Man-
agement of the Department of the Inte-
rior.

Coal means coal of all ranks from lig-
nite through anthracite.

Coal washing means any treatment to
remove impurities from coal. Coal
washing may include, but is not lim-
ited to, operations such as flotation,
air, water, or heavy media separation;
drying; and related handling (or com-
bination thereof).

Contract means any oral or written
agreement, including amendments or
revisions thereto, between two or more
persons and enforceable by law that
with due consideration creates an obli-
gation.

Gross proceeds (for royalty payment
purposes) means the total monies and
other consideration accruing to a coal
lessee for the production and disposi-
tion of the coal produced. Gross pro-
ceeds includes, but is not limited to,
payments to the lessee for certain serv-
ices such as crushing, sizing, screening,
storing, mixing, loading, treatment
with substances including chemicals or
oils, and other preparation of the coal
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to the extent that the lessee is obli-
gated to perform them at no cost to
the Indian lessor. Gross proceeds, as
applied to coal, also includes but is not
limited to reimbursements for royal-
ties, taxes or fees, and other reimburse-
ments. Tax reimbursements are part of
the gross proceeds accruing to a lessee
even though the Indian royalty inter-
est may be exempt from taxation. Mon-
ies and other consideration, including
the forms of consideration identified in
this paragraph, to which a lessee is
contractually or legally entitled but
which it does not seek to collect
through reasonable efforts are also
part of gross proceeds.

Indian allottee means any Indian for
whom land or an interest in land is
held in trust by the United States or
who holds title subject to Federal re-
striction against alienation.

Indian Tribe means any Indian Tribe,
band, nation, pueblo, community,
rancheria, colony, or other group of In-
dians for which any land or interest in
land is held in trust by the United
States or which is subject to Federal
restriction against alienation.

Lease means any contract, profit-
share arrangement, joint venture, or
other agreement issued or approved by
the United States for an Indian coal re-
source under a mineral leasing law
that authorizes exploration for, devel-
opment or extraction of, or removal of
coal—or the land covered by that au-
thorization, whichever is required by
the context.

Lessee means any person to whom the
Indian Tribe or an Indian allottee
issues a lease, and any person who has
been assigned an obligation to make
royalty or other payments required by
the lease. This includes any person who
has an interest in a lease as well as an
operator or payor who has no interest
in the lease but who has assumed the
royalty payment responsibility.

Like-quality coal means coal that has
similar chemical and physical charac-
teristics.

Marketable condition means coal that
is sufficiently free from impurities and
otherwise in a condition that it will be
accepted by a purchaser under a sales
contract typical for that area.

Mine means an underground or sur-
face excavation or series of excavations
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and the surface or underground support
facilities that contribute directly or
indirectly to mining, production, prep-
aration, and handling of lease products.

MMS means the Minerals Manage-
ment Service of the Department of the
Interior.

Net-back method means a method for
calculating market value of coal at the
lease or mine. Under this method, costs
of transportation, washing, handling,
etc., are deducted from the ultimate
proceeds received for the coal at the
first point at which reasonable values
for the coal may be determined by a
sale pursuant to an arm’s-length con-
tract or by comparison to other sales
of coal, to ascertain value at the mine.

Net output means the quantity of
washed coal that a washing plant pro-
duces.

Person means by individual, firm,
corporation, association, partnership,
consortium, or joint venture.

Selling arrangement means the indi-
vidual contractual arrangements under
which sales or dispositions of coal are
made to a purchaser.

Spot market price means the price re-
ceived under any sales transaction
when planned or actual deliveries span
a short period of time, usually not ex-
ceeding one year.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999]

§206.452 Coal subject to royalties—
general provisions.

(a) All coal (except coal unavoidably
lost as determined by BLM pursuant to
43 CFR group 3400) from an Indian lease
subject to this part is subject to roy-
alty. This includes coal used, sold, or
otherwise disposed of by the lessee on
or off the lease.

(b) If a lessee receives compensation
for unavoidably lost coal through in-
surance coverage or other arrange-
ments, royalties at the rate specified in
the lease are to be paid on the amount
of compensation received for the coal.
No royalty is due on insurance com-
pensation received by the lessee for
other losses.

(c) If waste piles or slurry ponds are
reworked to recover coal, the lessee
shall pay royalty at the rate specified
in the lease at the time the recovered
coal is used, sold, or otherwise finally

§206.454

disposed of. The royalty rate shall be
that rate applicable to the production
method used to initially mine coal in
the waste pile or slurry pond; i.e., un-
derground mining method or surface
mining method. Coal in waste pits or
slurry ponds initially mined from In-
dian leases shall be allocated to such
leases regardless of whether it is stored
on Indian lands. The lessee shall main-
tain accurate records to determine to
which individual Indian lease coal in
the waste pit or slurry pond should be
allocated. However, nothing in this sec-
tion requires payment of a royalty on
coal for which a royalty has already
been paid.

§206.453 Quality and quantity meas-
urement standards for reporting
and paying royalties.

For all leases subject to this subpart,
the quantity of coal on which royalty
is due shall be measured in short tons
(of 2,000 pounds each) by methods pre-
scribed by the BLM. Coal quantity in-
formation shall be reported on appro-
priate forms required under 30 CFR
part 216 and on the Solid Minerals Pro-
duction and Royalty Report, Form
MMS-4430, as required under 30 CFR
part 210.

[61 FR 5481, Feb. 12, 1996, as amended at 66
FR 45769, Aug. 30, 2001]

§206.454 Point of royalty determina-
tion.

(a) For all leases subject to this sub-
part, royalty shall be computed on the
basis of the quantity and quality of In-
dian coal in marketable condition
measured at the point of royalty meas-
urement as determined jointly by BLM
and MMS.

(b) Coal produced and added to stock-
piles or inventory does not require pay-
ment of royalty until such coal is later
used, sold, or otherwise finally disposed
of. MMS may ask BLM or BIA to in-
crease the lease bond to protect the
lessor’s interest when BLM determines
that stockpiles or inventory become
excessive so as to increase the risk of
degradation of the resource.

(c) The lessee shall pay royalty at a
rate specified in the lease at the time
the coal is used, sold, or otherwise fi-
nally disposed of, unless otherwise pro-
vided for at §206.455(d) of this subpart.
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§206.455 Valuation standards
cents-per-ton leases.

for

(a) This section is applicable to coal
leases on Indian Tribal and allotted In-
dian lands (except leases on the Osage
Indian Reservation, Osage County,
Oklahoma) which provide for the deter-
mination of royalty on a cents-per-ton
(or other quantity) basis.

(b) The royalty for coal from leases
subject to this section shall be based
on the dollar rate per ton prescribed in
the lease. That dollar rate shall be ap-
plicable to the actual quantity of coal
used, sold, or otherwise finally disposed
of, including coal which is avoidably
lost as determined by BLM pursuant to
43 CFR part 3400.

(c) For leases subject to this section,
there shall be no allowances for trans-
portation, removal of impurities, coal
washing, or any other processing or
preparation of the coal.

(d) When a coal lease is readjusted
pursuant to 43 CFR part 3400 and the
royalty valuation method changes
from a cents-per-ton basis to an ad va-
lorem basis, coal which is produced
prior to the effective date of readjust-
ment and sold or used within 30 days of
the effective date of readjustment shall
be valued pursuant to this section. All
coal that is not used, sold, or otherwise
finally disposed of within 30 days after
the effective date of readjustment shall
be valued pursuant to the provisions of
§206.456 of this subpart, and royalties
shall be paid at the royalty rate speci-
fied in the readjusted lease.

§206.456 Valuation standards for ad
valorem leases.

(a) This section is applicable to coal
leases on Indian Tribal and allotted In-
dian lands (except leases on the Osage
Indian Reservation, Osage County,
Oklahoma) which provide for the deter-
mination of royalty as a percentage of
the amount of value of coal (ad valo-
rem). The value for royalty purposes of
coal from such leases shall be the value
of coal determined pursuant to this
section, less applicable coal washing
allowances and transportation allow-
ances determined pursuant to §§206.457
through 206.461 of this subpart, or any
allowance authorized by §206.464 of this
subpart. The royalty due shall be equal
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to the value for royalty purposes mul-
tiplied by the royalty rate in the lease.

(b)(1) The value of coal that is sold
pursuant to an arm’s-length contract
shall be the gross proceeds accruing to
the lessee, except as provided in para-
graphs (b)(2), (b)(3), and (b)(5) of this
section. The lessee shall have the bur-
den of demonstrating that its contract
is arm’s-length. The value which the
lessee reports, for royalty purposes, is
subject to monitoring, review, and
audit.

(2) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects the total consideration
actually transferred either directly or
indirectly from the buyer to the seller
for the coal produced. If the contract
does not reflect the total consider-
ation, then MMS may require that the
coal sold pursuant to that contract be
valued in accordance with paragraph
(c) of this section. Value may not be
based on less than the gross proceeds
accruing to the lessee for the coal pro-
duction, including the additional con-
sideration.

(3) If MMS determines that the gross
proceeds accruing to the lessee pursu-
ant to an arm’s-length contract do not
reflect the reasonable value of the pro-
duction because of misconduct by or
between the contracting parties, or be-
cause the lessee otherwise has breached
its duty to the lessor to market the
production for the mutual benefit of
the lessee and the lessor, then MMS
shall require that the coal production
be valued pursuant to paragraphs
©@)(ii), (c)()(iii), (c)(2)(iv), or (c)(2)(V)
of this section, and in accordance with
the notification requirements of para-
graph (d)(3) of this section. When MMS
determines that the value may be un-
reasonable, MMS will notify the lessee
and give the lessee an opportunity to
provide written information justifying
the lessee’s reported coal value.

(4) MMS may require a lessee to cer-
tify that its arm’s-length contract pro-
visions include all of the consideration
to be paid by the buyer, either directly
or indirectly, for the coal production.

(5) The value of production for roy-
alty purposes shall not include pay-
ments received by the lessee pursuant
to a contract which the lessee dem-
onstrates, to MMS’ satisfaction, were
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not part of the total consideration paid
for the purchase of coal production.

(©)(1) The value of coal from leases
subject to this section and which is not
sold pursuant to an arm’s-length con-
tract shall be determined in accord-
ance with this section.

(2) If the value of the coal cannot be
determined pursuant to paragraph (b)
of this section, then the value shall be
determined through application of
other valuation criteria. The criteria
shall be considered in the following
order, and the value shall be based
upon the first applicable criterion:

(i) The gross proceeds accruing to the
lessee pursuant to a sale under its non-
arm’s-length contract (or other disposi-
tion of produced coal by other than an
arm’s-length contract), provided that
those gross proceeds are within the
range of the gross proceeds derived
from, or paid under, comparable arm’s-
length contracts between buyers and
sellers neither of whom is affiliated
with the lessee for sales, purchases, or
other dispositions of like-quality coal
produced in the area. In evaluating the
comparability of arm’s-length con-
tracts for the purposes of these regula-
tions, the following factors shall be
considered: price, time of execution,
duration, market or markets served,
terms, quality of coal, quantity, and
such other factors as may be appro-
priate to reflect the value of the coal;

(i) Prices reported for that coal to a
public utility commission;

(iii) Prices reported for that coal to
the Energy Information Administra-
tion of the Department of Energy;

(iv) Other relevant matters includ-
ing, but not limited to, published or
publicly available spot market prices,
or information submitted by the lessee
concerning circumstances unique to a
particular lease operation or the sal-
ability of certain types of coal;

(v) If a reasonable value cannot be
determined using paragraphs (c)(2)(i),
©)(2)(ii), (c)(@)(iii), or (c)(2)(iv) of this
section, then a net-back method or any
other reasonable method shall be used
to determine value.

(3) When the value of coal is deter-
mined pursuant to paragraph (c)(2) of
this section, that value determination
shall be consistent with the provisions
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contained in paragraph (b)(5) of this
section.

(d)(1) Where the value is determined
pursuant to paragraph (c) of this sec-
tion, that value does not require MMS’
prior approval. However, the lessee
shall retain all data relevant to the de-
termination of royalty value. Such
data shall be subject to review and
audit, and MMS will direct a lessee to
use a different value if it determines
that the reported value is inconsistent
with the requirements of these regula-
tions.

(2) An Indian lessee will make avail-
able upon request to the authorized
MMS or Indian representatives, or to
the Inspector General of the Depart-
ment of the Interior or other persons
authorized to receive such information,
arm’s-length sales and sales quantity
data for like-quality coal sold, pur-
chased, or otherwise obtained by the
lessee from the area.

(3) A lessee shall notify MMS if it has
determined value pursuant to para-
graphs (c)(2)(ii), (c)(Q)(iii), (c)(2)(iv), or
(©)(2)(v) of this section. The notifica-
tion shall be by letter to the Associate
Director for Minerals Revenue Manage-
ment or his/her designee. The letter
shall identify the valuation method to
be used and contain a brief description
of the procedure to be followed. The no-
tification required by this section is a
one-time notification due no later than
the month the lessee first reports roy-
alties on the Form MMS-4430 using a
valuation method authorized by para-
graphs (c)(2)(ii), (c)(9)(iii), (c)(2)(iv), or
(©)(2)(v) of this section, and each time
there is a change in a method under
paragraphs (c)(2)(iv) or (c)(2)(v) of this
section.

(e) If MMS determines that a lessee
has not properly determined value, the
lessee shall be liable for the difference,
if any, between royalty payments made
based upon the value it has used and
the royalty payments that are due
based upon the value established by
MMS. The lessee shall also be liable for
interest computed pursuant to 30 CFR
218.202. If the lessee is entitled to a
credit, MMS will provide instructions
for the taking of that credit.

(f) The lessee may request a value de-
termination from MMS. In that event,
the lessee shall propose to MMS a
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value determination method, and may
use that method in determining value
for royalty purposes until MMS issues
its decision. The lessee shall submit all
available data relevant to its proposal.
MMS shall expeditiously determine the
value based upon the lessee’s proposal
and any additional information MMS
deems necessary. That determination
shall remain effective for the period
stated therein. After MMS issues its
determination, the lessee shall make
the adjustments in accordance with
paragraph (e) of this section.

(g) Notwithstanding any other provi-
sions of this section, under no cir-
cumstances shall the value for royalty
purposes be less than the gross pro-
ceeds accruing to the lessee for the dis-
position of produced coal less applica-
ble provisions of paragraph (b)(5) of
this section and less applicable allow-
ances determined pursuant to §§206.457
through 206.461 and §206.464 of this sub-
part.

(h) The lessee is required to place
coal in marketable condition at no cost
to the Indian lessor. Where the value
established pursuant to this section is
determined by a lessee’s gross pro-
ceeds, that value shall be increased to
the extent that the gross proceeds has
been reduced because the purchaser, or
any other person, is providing certain
services, the cost of which ordinarily is
the responsibility of the lessee to place
the coal in marketable condition.

(i) Value shall be based on the high-
est price a prudent lessee can receive
through legally enforceable claims
under its contract. Absent contract re-
vision or amendment, if the lessee fails
to take proper or timely action to re-
ceive prices or benefits to which it is
entitled, it must pay royalty at a value
based upon that obtainable price or
benefit. Contract revisions or amend-
ments shall be in writing and signed by
all parties to an arm’s-length contract,
and may be retroactively applied to
value for royalty purposes for a period
not to exceed two years, unless MMS
approves a longer period. If the lessee
makes timely application for a price
increase allowed under its contract but
the purchaser refuses, and the lessee
takes reasonable measures, which are
documented, to force purchaser compli-
ance, the lessee will owe no additional
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royalties unless or until monies or con-
sideration resulting from the price in-
crease are received. This paragraph
shall not be construed to permit a les-
see to avoid its royalty payment obli-
gation in situations where a purchaser
fails to pay, in whole or in part or
timely, for a quantity of coal.

(J) Notwithstanding any provision in
these regulations to the contrary, no
review, reconciliation, monitoring, or
other like process that results in a re-
determination by MMS of value under
this section shall be considered final or
binding as against the Indian Tribes or
allottees until the audit period is for-
mally closed.

(k) Certain information submitted to
MMS to support valuation proposals,
including transportation, coal washing,
or other allowances pursuant to
§§206.457 through 206.461 and §206.464 of
this subpart, is exempted from disclo-
sure by the Freedom of Information
Act, 5 U.S.C. 522. Any data specified by
the Act to be privileged, confidential,
or otherwise exempt shall be main-
tained in a confidential manner in ac-
cordance with applicable law and regu-
lations. All requests for information
about determinations made under this
part are to be submitted in accordance
with the Freedom of Information Act
regulation of the Department of the In-
terior, 43 CFR part 2. Nothing in this
section is intended to limit or diminish
in any manner whatsoever the right of
an Indian lessor to obtain any and all
information as such lessor may be law-
fully entitled from MMS or such les-
sor’s lessee directly under the terms of
the lease or applicable law.

[61 FR 5481, Feb. 12, 1996, as amended at 66
FR 45769, Aug. 30, 2001]

§206.457 Washing
eral.

allowances—gen-

(a) For ad valorem leases subject to
§206.456 of this subpart, MMS shall, as
authorized by this section, allow a de-
duction in determining value for roy-
alty purposes for the reasonable, actual
costs incurred to wash coal, unless the
value determined pursuant to §206.456
of this subpart was based upon like-
quality unwashed coal. Under no cir-
cumstances will the authorized wash-
ing allowance and the transportation
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allowance reduce the value for royalty
purposes to zero.

(b) If MMS determines that a lessee
has improperly determined a washing
allowance authorized by this section,
then the lessee shall be liable for any
additional royalties, plus interest de-
termined in accordance with 30 CFR
218.202, or shall be entitled to a credit,
without interest.

(c) Lessees shall not disproportion-
ately allocate washing costs to Indian
leases.

(d) No cost normally associated with
mining operations and which are nec-
essary for placing coal in marketable
condition shall be allowed as a cost of
washing.

(e) Coal washing costs shall only be
recognized as allowances when the
washed coal is sold and royalties are
reported and paid.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999]

§206.458 Determination of washing al-
lowances.

(@) Arm’s-length contracts. (1) For
washing costs incurred by a lessee pur-
suant to an arm’s-length contract, the
washing allowance shall be the reason-
able actual costs incurred by the lessee
for washing the coal under that con-
tract, subject to monitoring, review,
audit, and possible future adjustment.
MMS’ prior approval is not required be-
fore a lessee may deduct costs incurred
under an arm’s-length contract. How-
ever, before any deduction may be
taken, the lessee must submit a com-
pleted page one of Form MMS-4292,
Coal Washing Allowance Report, in ac-
cordance with paragraph (c)(1) of this
section. A washing allowance may be
claimed retroactively for a period of
not more than 3 months prior to the
first day of the month that Form
MMS-4292 is filed with MMS, unless
MMS approves a longer period upon a
showing of good cause by the lessee.

(2) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects more than the consider-
ation actually transferred either di-
rectly or indirectly from the lessee to
the washer for the washing. If the con-
tract reflects more than the total con-
sideration paid, then MMS may require
that the washing allowance be deter-
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mined in accordance with paragraph (b)
of this section.

(3) If MMS determines that the con-
sideration paid pursuant to an arm’s-
length washing contract does not re-
flect the reasonable value of the wash-
ing because of misconduct by or be-
tween the contracting parties, or be-
cause the lessee otherwise has breached
its duty to the lessor to market the
production for the mutual benefit of
the lessee and the lessor, then MMS
shall require that the washing allow-
ance be determined in accordance with
paragraph (b) of this section. When
MMS determines that the value of the
washing may be unreasonable, MMS
will notify the lessee and give the les-
see an opportunity to provide written
information justifying the lessee’s
washing costs.

(4) Where the lessee’s payments for
washing under an arm’s-length con-
tract are not based on a dollar-per-unit
basis, the lessee shall convert whatever
consideration is paid to a dollar value
equivalent. Washing allowances shall
be expressed as a cost per ton of coal
washed.

(b) Non-arm’s-length or no contract. (1)
If a lessee has a non-arm’s-length con-
tract or has no contract, including
those situations where the lessee per-
forms washing for itself, the washing
allowance will be based upon the les-
see’s reasonable actual costs. All wash-
ing allowances deducted under a non-
arm’s-length or no contract situation
are subject to monitoring, review,
audit, and possible future adjustment.
Prior MMS approval of washing allow-
ances is not required for non-arm’s-
length or no contract situations. How-
ever, before any estimated or actual
deduction may be taken, the lessee
must submit a completed Form MMS-
4292 in accordance with paragraph (c)(2)
of this section. A washing allowance
may be claimed retroactively for a pe-
riod of not more than 3 months prior to
the first day of the month that Form
MMS-4292 is filed with MMS, unless
MMS approves a longer period upon a
showing of good cause by the lessee.
MMS will monitor the allowance de-
duction to ensure that deductions are
reasonable and allowable. When nec-
essary or appropriate, MMS may direct
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a lessee to modify its actual washing
allowance.

(2) The washing allowance for non-
arm’s-length or no contract situations
shall be based upon the lessee’s actual
costs for washing during the reported
period, including operating and main-
tenance expenses, overhead, and either
depreciation and a return on
undepreciated capital investment in
accordance with paragraph (b)(2)(iv)(A)
of this section, or a cost equal to the
depreciable investment in the wash
plant multiplied by the rate of return
in accordance with paragraph
(b)(2)(iv)(B) of this section. Allowable
capital costs are generally those for de-
preciable fixed assets (including costs
of delivery and installation of capital
equipment) which are an integral part
of the wash plant.

(i) Allowable operating expenses in-
clude: Operations supervision and engi-
neering; operations labor; fuel; utili-
ties; materials; ad valorem property
taxes; rent; supplies; and any other di-
rectly allocable and attributable oper-
ating expense which the lessee can doc-
ument.

(ii) Allowable maintenance expenses
include: Maintenance of the wash
plant; maintenance of equipment;
maintenance labor; and other directly
allocable and attributable maintenance
expenses which the lessee can docu-
ment.

(iii) Overhead attributable and allo-
cable to the operation and mainte-
nance of the wash plant is an allowable
expense. State and Federal income
taxes and severance taxes, including
royalties, are not allowable expenses.

(iv) A lessee may use either para-
graph (b)(2)(iv)(A) or (b)()(iv)(B) of
this section. After a lessee has elected
to use either method for a wash plant,
the lessee may not later elect to
change to the other alternative with-
out approval of MMS.

(A) To compute depreciation, the les-
see may elect to use either a straight-
line depreciation method based on the
life of equipment or on the life of the
reserves which the wash plant services,
whichever is appropriate, or a unit of
production method. After an election is
made, the lessee may not change meth-
ods without MMS approval. A change
in ownership of a wash plant shall not
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alter the depreciation schedule estab-
lished by the original operator/lessee
for purposes of the allowance calcula-
tion. With or without a change in own-
ership, a wash plant shall be depre-
ciated only once. Equipment shall not
be depreciated below a reasonable sal-
vage value.

(B) MMS shall allow as a cost an
amount equal to the allowable capital
investment in the wash plant multi-
plied by the rate of return determined
pursuant to paragraph (b)(2)(v) of this
section. No allowance shall be provided
for depreciation. This alternative shall
apply only to plants first placed in
service or acquired after March 1, 1989.

(v) The rate of return shall be the in-
dustrial rate associated with Standard
and Poor’s BBB rating. The rate of re-
turn shall be the monthly average rate
as published in Standard and Poor’s
Bond Guide for the first month of the
reporting period for which the allow-
ance is applicable and shall be effective
during the reporting period. The rate
shall be redetermined at the beginning
of each subsequent washing allowance
reporting period (which is determined
pursuant to paragraph (c)(2) of this sec-
tion).

(3) The washing allowance for coal
shall be determined based on the les-
see’s reasonable and actual cost of
washing the coal. The lessee may not
take an allowance for the costs of
washing lease production that is not
royalty bearing.

(c) Reporting requirements. (1) Arm’s-
length contracts. (i) With the exception
of those washing allowances specified
in paragraphs (c)(1)(v) and (c)(1)(vi) of
this section, the lessee shall submit
page one of the initial Form MMS-4292
prior to, or at the same time, as the
washing allowance determined pursu-
ant to an arm’s-length contract is re-
ported on Form MMS-4430, Solid Min-
erals Production and Royalty Report.
A Form MMS-4292 received by the end
of the month that the Form MMS-4430
is due shall be considered to be re-
ceived timely.

(if) The initial Form MMS-4292 shall
be effective for a reporting period be-
ginning the month that the lessee is
first authorized to deduct a washing al-
lowance and shall continue until the
end of the calendar year, or until the
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applicable contract or rate terminates
or is modified or amended, whichever is
earlier.

(iii) After the initial reporting period
and for succeeding reporting periods,
lessees must submit page one of Form
MMS-4292 within 3 months after the
end of the calendar year, or after the
applicable contract or rate terminates
or is modified or amended, whichever is
earlier, unless MMS approves a longer
period (during which period the lessee
shall continue to use the allowance
from the previous reporting period).

(iv) MMS may require that a lessee
submit arm’s-length washing contracts
and related documents. Documents
shall be submitted within a reasonable
time, as determined by MMS.

(v) Washing allowances which are
based on arm’s-length contracts and
which are in effect at the time these
regulations become effective will be al-
lowed to continue until such allow-
ances terminate. For the purposes of
this section, only those allowances
that have been approved by MMS in
writing shall qualify as being in effect
at the time these regulations become
effective.

(vi) MMS may establish, in appro-
priate circumstances, reporting re-
quirements that are different from the
requirements of this section.

(2) Non-arm’s-length or no contract. (i)
With the exception of those washing al-
lowances specified in paragraphs
(©)(2)(v) and (c)(2)(vii) of this section,
the lessee shall submit an initial Form
MMS-4292 prior to, or at the same time
as, the washing allowance determined
pursuant to a non-arm’s-length con-
tract or no contract situation is re-
ported on Form MMS-4430, Solid Min-
erals Production and Royalty Report.
A Form MMS-4292 received by the end
of the month that the Form MMS-4430
is due shall be considered to be timely
received. The initial reporting may be
based on estimated costs.

(ii) The initial Form MMS-4292 shall
be effective for a reporting period be-
ginning the month that the lessee first
is authorized to deduct a washing al-
lowance and shall continue until the
end of the calendar year, or until the
washing under the non-arm’s-length
contract or the no contract situation
terminates, whichever is earlier.
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(iii) For calendar-year reporting peri-
ods succeeding the initial reporting pe-
riod, the lessee shall submit a com-
pleted Form MMS-4292 containing the
actual costs for the previous reporting
period. If coal washing is continuing,
the lessee shall include on Form MMS-
4292 its estimated costs for the next
calendar year. The estimated -coal
washing allowance shall be based on
the actual costs for the previous period
plus or minus any adjustments which
are based on the lessee’s knowledge of
decreases or increases which will affect
the allowance. Form MMS-4292 must be
received by MMS within 3 months after
the end of the previous reporting pe-
riod, unless MMS approves a longer pe-
riod (during which period the lessee
shall continue to use the allowance
from the previous reporting period).

(iv) For new wash plants, the lessee’s
initial Form MMS-4292 shall include
estimates of the allowable coal wash-
ing costs for the applicable period. Cost
estimates shall be based upon the most
recently available operations data for
the plant, or if such data are not avail-
able, the lessee shall use estimates
based upon industry data for similar
coal wash plants.

(v) Washing allowances based on non-
arm’s-length or no contract situations
which are in effect at the time these
regulations become effective will be al-
lowed to continue until such allow-
ances terminate. For the purposes of
this section, only those allowances
that have been approved by MMS in
writing shall qualify as being in effect
at the time these regulations become
effective.

(vi) Upon request by MMS, the lessee
shall submit all data used by the lessee
to prepare its Forms MMS-4292. The
data shall be provided within a reason-
able period of time, as determined by
MMS.

(vii) MMS may establish, in appro-
priate circumstances, reporting re-
quirements which are different from
the requirements of this section.

(3) MMS may establish coal washing
allowance reporting dates for indi-
vidual leases different from those spec-
ified in this subpart in order to provide
more effective administration. Lessees
will be notified of any change in their
reporting period.
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(4) Washing allowances must be re-
ported as a separate line on the Form
MMS-4430, unless MMS approves a dif-
ferent reporting procedure.

(d) Interest assessments for incorrect or
late reports and failure to report. (1) If a
lessee deducts a washing allowance on
its Form MMS-4430 without complying
with the requirements of this section,
the lessee shall be liable for interest on
the amount of such deduction until the
requirements of this section are com-
plied with. The lessee also shall repay
the amount of any allowance which is
disallowed by this section.

(2) If a lessee erroneously reports a
washing allowance which results in an
underpayment of royalties, interest
shall be paid on the amount of that un-
derpayment.

(3) Interest required to be paid by
this section shall be determined in ac-
cordance with 30 CFR 218.202.

(e) Adjustments. (1) If the actual coal
washing allowance is less than the
amount the lessee has taken on Form
MMS-4430 for each month during the
allowance form reporting period, the
lessee shall be required to pay addi-
tional royalties due plus interest com-
puted pursuant to 30 CFR 218.202, retro-
active to the first month the lessee is
authorized to deduct a washing allow-
ance. If the actual washing allowance
is greater than the amount the lessee
has estimated and taken during the re-
porting period, the lessee shall be enti-
tled to a credit, without interest.

(2) The lessee must submit a cor-
rected Form MMS-4430 to reflect ac-
tual costs, together with any payment,
in accordance with instructions pro-
vided by MMS.

(f) Other washing cost determinations.
The provisions of this section shall
apply to determine washing costs when
establishing value using a net-back
valuation procedure or any other pro-
cedure that requires deduction of wash-
ing costs.

[61 FR 5481, Feb. 12, 1996, as amended at 66
FR 45769, Aug. 30, 2001]

§206.459 Allocation of washed coal.

(a) When coal is subjected to wash-
ing, the washed coal must be allocated
to the leases from which it was ex-
tracted.

30 CFR Ch. Il (7-1-04 Edition)

(b) When the net output of coal from
a washing plant is derived from coal
obtained from only one lease, the quan-
tity of washed coal allocable to the
lease will be based on the net output of
the washing plant.

(c) When the net output of coal from
a washing plant is derived from coal
obtained from more than one lease, un-
less determined otherwise by BLM, the
quantity of net output of washed coal
allocable to each lease will be based on
the ratio of measured quantities of coal
delivered to the washing plant and
washed from each lease compared to
the total measured quantities of coal
delivered to the washing plant and
washed.

§206.460 Transportation allowances—
general.

(a) For ad valorem leases subject to
§206.456 of this subpart, where the
value for royalty purposes has been de-
termined at a point remote from the
lease or mine, MMS shall, as author-
ized by this section, allow a deduction
in determining value for royalty pur-
poses for the reasonable, actual costs
incurred to:

(1) Transport the coal from an Indian
lease to a sales point which is remote
from both the lease and mine; or

(2) Transport the coal from an Indian
lease to a wash plant when that plant
is remote from both the lease and mine
and, if applicable, from the wash plant
to a remote sales point. In-mine trans-
portation costs shall not be included in
the transportation allowance.

(b) Under no circumstances will the
authorized washing allowance and the
transportation allowance reduce the
value for royalty purposes to zero.

(c)(1) When coal transported from a
mine to a wash plant is eligible for a
transportation allowance in accordance
with this section, the lessee is not re-
quired to allocate transportation costs
between the quantity of clean coal out-
put and the rejected waste material.
The transportation allowance shall be
authorized for the total production
which is transported. Transportation
allowances shall be expressed as a cost
per ton of cleaned coal transported.

(2) For coal that is not washed at a
wash plant, the transportation allow-
ance shall be authorized for the total
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production which is transported.
Transportation allowances shall be ex-
pressed as a cost per ton of coal trans-
ported.

(3) Transportation costs shall only be
recognized as allowances when the
transported coal is sold and royalties
are reported and paid.

(d) If, after a review and/or audit,
MMS determines that a lessee has im-
properly determined a transportation
allowance authorized by this section,
then the lessee shall pay any addi-
tional royalties, plus interest, deter-
mined in accordance with 30 CFR
218.202, or shall be entitled to a credit,
without interest.

(e) Lessees shall not disproportion-
ately allocate transportation costs to
Indian leases.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999]

§206.461 Determination of transpor-
tation allowances.

(@) Arm’s-length contracts. (1) For
transportation costs incurred by a les-
see pursuant to an arm’s-length con-
tract, the transportation allowance
shall be the reasonable, actual costs in-
curred by the lessee for transporting
the coal under that contract, subject to
monitoring, review, audit, and possible
future adjustment. MMS’ prior ap-
proval is not required before a lessee
may deduct costs incurred under an
arm’s-length contract. However, before
any deduction may be taken, the lessee
must submit a completed page one of
Form MMS-4293, Coal Transportation
Allowance Report, in accordance with
paragraph (c)(1) of this section. A
transportation allowance may be
claimed retroactively for a period of
not more than 3 months prior to the
first day of the month that Form
MMS-4293 is filed with MMS, unless
MMS approves a longer period upon a
showing of good cause by the lessee.

(2) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects more than the consider-
ation actually transferred either di-
rectly or indirectly from the lessee to
the transporter for the transportation.
If the contract reflects more than the
total consideration paid, then MMS
may require that the transportation al-

§206.461

lowance be determined in accordance
with paragraph (b) of this section.

(3) If MMS determines that the con-
sideration paid pursuant to an arm’s-
length transportation contract does
not reflect the reasonable value of the
transportation because of misconduct
by or between the contracting parties,
or because the lessee otherwise has
breached its duty to the lessor to mar-
ket the production for the mutual ben-
efit of the lessee and the lessor, then
MMS shall require that the transpor-
tation allowance be determined in ac-
cordance with paragraph (b) of this sec-
tion. When MMS determines that the
value of the transportation may be un-
reasonable, MMS will notify the lessee
and give the lessee an opportunity to
provide written information justifying
the lessee’s transportation costs.

(4) Where the lessee’s payments for
transportation under an arm’s-length
contract are not based on a dollar-per-
unit basis, the lessee shall convert
whatever consideration is paid to a dol-
lar value equivalent for the purposes of
this section.

(b) Non-arm’s-length or no contract. (1)
If a lessee has a non-arm’s-length con-
tract or has no contract, including
those situations where the lessee per-
forms transportation services for itself,
the transportation allowance will be
based upon the lessee’s reasonable ac-
tual costs. All transportation allow-
ances deducted under a non-arm’s-
length or no contract situation are
subject to monitoring, review, audit,
and possible future adjustment. Prior
MMS approval of transportation allow-
ances is not required for non-arm’s-
length or no contract situations. How-
ever, before any estimated or actual
deduction may be taken, the lessee
must submit a completed Form MMS-
4293 in accordance with paragraph (c)(2)
of this section. A transportation allow-
ance may be claimed retroactively for
a period of not more than 3 months
prior to the first day of the month that
Form MMS-4293 is filed with MMS, un-
less MMS approves a longer period
upon a showing of good cause by the
lessee. MMS will monitor the allow-
ance deductions to ensure that deduc-
tions are reasonable and allowable.
When necessary or appropriate, MMS
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may direct a lessee to modify its esti-
mated or actual transportation allow-
ance deduction.

(2) The transportation allowance for
non-arm’s-length or no contract situa-
tions shall be based upon the lessee’s
actual costs for transportation during
the reporting period, including oper-
ating and maintenance expenses, over-
head, and either depreciation and a re-
turn on undepreciated capital invest-
ment in accordance with paragraph
(b)(2)(iv)(A) of this section, or a cost
equal to the depreciable investment in
the transportation system multiplied
by the rate of return in accordance
with paragraph (b)(2)(iv)(B) of this sec-
tion. Allowable capital costs are gen-
erally those for depreciable fixed assets
(including costs of delivery and instal-
lation of capital equipment) which are
an integral part of the transportation
system.

(i) Allowable operating expenses in-
clude: Operations supervision and engi-
neering; operations labor; fuel; utili-
ties; materials; ad valorem property
taxes; rent; supplies; and any other di-
rectly allocable and attributable oper-
ating expense which the lessee can doc-
ument.

(ii) Allowable maintenance expenses
include: Maintenance of the transpor-
tation system; maintenance of equip-
ment; maintenance labor; and other di-
rectly allocable and attributable main-
tenance expenses which the lessee can
document.

(iii) Overhead attributable and allo-
cable to the operation and mainte-
nance of the transportation system is
an allowable expense. State and Fed-
eral income taxes and severance taxes
and other fees, including royalties, are
not allowable expenses.

(iv) A lessee may use either para-
graph (b)(2)(iv)(A) or paragraph
(b)(2)(iv)(B) of this section. After a les-
see has elected to use either method for
a transportation system, the lessee
may not later elect to change to the
other alternative without approval of
MMS.

(A) To compute depreciation, the les-
see may elect to use either a straight-
line depreciation method based on the
life of equipment or on the life of the
reserves which the transportation sys-
tem services, whichever is appropriate,

30 CFR Ch. Il (7-1-04 Edition)

or a unit of production method. After
an election is made, the lessee may not
change methods without MMS ap-
proval. A change in ownership of a
transportation system shall not alter
the depreciation schedule established
by the original transporter/lessee for
purposes of the allowance calculation.
With or without a change in ownership,
a transportation system shall be depre-
ciated only once. Equipment shall not
be depreciated below a reasonable sal-
vage value.

(B) MMS shall allow as a cost an
amount equal to the allowable capital
investment in the transportation sys-
tem multiplied by the rate of return
determined pursuant to paragraph
(b)(2)(B)(v) of this section. No allow-
ance shall be provided for depreciation.
This alternative shall apply only to
transportation facilities first placed in
service or acquired after March 1, 1989.

(v) The rate of return shall be the in-
dustrial rate associated with Standard
and Poor’s BBB rating. The rate of re-
turn shall be the monthly average as
published in Standard and Poor’s Bond
Guide for the first month of the report-
ing period of which the allowance is ap-
plicable and shall be effective during
the reporting period. The rate shall be
redetermined at the beginning of each
subsequent transportation allowance
reporting period (which is determined
pursuant to paragraph (c)(2) of this sec-
tion).

(3) A lessee may apply to MMS for ex-
ception from the requirement that it
compute actual costs in accordance
with paragraphs (b)(1) and (b)(2) of this
section. MMS will grant the exception
only if the lessee has a rate for the
transportation approved by a Federal
agency for Indian leases. MMS shall
deny the exception request if it deter-
mines that the rate is excessive as
compared to arm’s-length transpor-
tation charges by systems, owned by
the lessee or others, providing similar
transportation services in that area. If
there are no arm’s-length transpor-
tation charges, MMS shall deny the ex-
ception request if:

(i) No Federal regulatory agency cost
analysis exists and the Federal regu-
latory agency has declined to inves-
tigate pursuant to MMS timely objec-
tions upon filing; and
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(i) The rate significantly exceeds the
lessee’s actual costs for transportation
as determined under this section.

(c¢) Reporting requirements. (1) Arm’s-
length contracts. (i) With the exception
of those transportation allowances
specified in paragraphs (c)(1)(v) and
(©)(1)(vi) of this section, the lessee
shall submit page one of the initial
Form MMS-4293 prior to, or at the
same time as, the transportation al-
lowance determined pursuant to an
arm’s-length contract is reported on
Form MMS-4430, Solid Minerals Pro-
duction and Royalty Report.

(ii) The initial Form MMS-4293 shall
be effective for a reporting period be-
ginning the month that the lessee is
first authorized to deduct a transpor-
tation allowance and shall continue
until the end of the calendar year, or
until the applicable contract or rate
terminates or is modified or amended,
whichever is earlier.

(iii) After the initial reporting period
and for succeeding reporting periods,
lessees must submit page one of Form
MMS-4293 within 3 months after the
end of the calendar year, or after the
applicable contract or rate terminates
or is modified or amended, whichever is
earlier, unless MMS approves a longer
period (during which period the lessee
shall continue to use the allowance
from the previous reporting period).
Lessees may request special reporting
procedures in unique allowance report-
ing situations, such as those related to
spot sales.

(iv) MMS may require that a lessee
submit arm’s-length transportation
contracts, production agreements, op-
erating agreements, and related docu-
ments. Documents shall be submitted
within a reasonable time, as deter-
mined by MMS.

(v) Transportation allowances that
are based on arm’s-length contracts
and which are in effect at the time
these regulations become effective will
be allowed to continue until such al-
lowances terminate. For the purposes
of this section, only those allowances
that have been approved by MMS in
writing shall qualify as being in effect
at the time these regulations become
effective.

(vi) MMS may establish,
priate circumstances,

in appro-
reporting re-
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quirements that are different from the
requirements of this section.

(2) Non-arm’s-length or no contract. (i)
With the exception of those transpor-
tation allowances specified in para-
graphs (c)(2)(v) and (c)(2)(vii) of this
section, the lessee shall submit an ini-
tial Form MMS-4293 prior to, or at the
same time as, the transportation al-
lowance determined pursuant to a non-
arm’s-length contract or no contract
situation is reported on Form MMS-
4430, Solid Minerals Production and
Royalty Report. The initial report may
be based on estimated costs.

(ii) The initial Form MMS-4293 shall
be effective for a reporting period be-
ginning the month that the lessee first
is authorized to deduct a transpor-
tation allowance and shall continue
until the end of the calendar year, or
until the transportation under the non-
arm’s-length contract or the no con-
tract situation terminates, whichever
is earlier.

(iii) For calendar-year reporting peri-
ods succeeding the initial reporting pe-
riod, the lessee shall submit a com-
pleted Form MMS-4293 containing the
actual costs for the previous reporting
period. If the transportation is con-
tinuing, the lessee shall include on
Form MMS-4293 its estimated costs for
the next calendar year. The estimated
transportation allowance shall be
based on the actual costs for the pre-
vious reporting period plus or minus
any adjustments that are based on the
lessee’s knowledge of decreases or in-
creases that will affect the allowance.
Form MMS-4293 must be received by
MMS within 3 months after the end of
the previous reporting period, unless
MMS approves a longer period (during
which period the lessee shall continue
to use the allowance from the previous
reporting period).

(iv) For new transportation facilities
or arrangements, the lessee’s initial
Form MMS-4293 shall include esti-
mates of the allowable transportation
costs for the applicable period. Cost es-
timates shall be based upon the most
recently available operations data for
the transportation system, or, if such
data are not available, the lessee shall
use estimates based upon industry data
for similar transportation systems.
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(v) Non-arm’s-length contract or no
contract-based transportation allow-
ances that are in effect at the time
these regulations become effective will
be allowed to continue until such al-
lowances terminate. For purposes of
this section, only those allowances
that have been approved by MMS in
writing shall qualify as being in effect
at the time these regulations become
effective.

(vi) Upon request by MMS, the lessee
shall submit all data used to prepare
its Form MMS-4293. The data shall be
provided within a reasonable period of
time, as determined by MMS.

(vii) MMS may establish, in appro-
priate circumstances, reporting re-
quirements that are different from the
requirements of this section.

(viii) If the lessee is authorized to use
its Federal-agency-approved rate as its
transportation cost in accordance with
paragraph (b)(3) of this section, it shall
follow the reporting requirements of
paragraph (c)(1) of this section.

(3) MMS may establish reporting
dates for individual lessees different
than those specified in this paragraph
in order to provide more effective ad-
ministration. Lessees will be notified
as to any change in their reporting pe-
riod.

(4) Transportation allowances must
be reported as a separate line item on
Form MMS-4430, unless MMS approves
a different reporting procedure.

(d) Interest assessments for incorrect or
late reports and failure to report. (1) If a
lessee deducts a transportation allow-
ance on its Form MMS-4430 without
complying with the requirements of
this section, the lessee shall be liable
for interest on the amount of such de-
duction until the requirements of this
section are complied with. The lessee
also shall repay the amount of any al-
lowance which is disallowed by this
section.

(2) If a lessee erroneously reports a
transportation allowance which results
in an underpayment of royalties, inter-
est shall be paid on the amount of that
underpayment.

(3) Interest required to be paid by
this section shall be determined in ac-
cordance with 30 CFR 218.202.

(e) Adjustments. (1) If the actual
transportation allowance is less than
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the amount the lessee has taken on
Form MMS-4430 for each month during
the allowance form reporting period,
the lessee shall be required to pay addi-
tional royalties due plus interest, com-
puted pursuant to 30 CFR 218.202, retro-
active to the first month the lessee is
authorized to deduct a transportation
allowance. If the actual transportation
allowance is greater than the amount
the lessee has estimated and taken dur-
ing the reporting period, the lessee
shall be entitled to a credit, without
interest.

(2) The lessee must submit a cor-
rected Form MMS-4430 to reflect ac-
tual costs, together with any payment,
in accordance with instructions pro-
vided by MMS.

(f) Other transportation cost determina-
tions. The provisions of this section
shall apply to determine transpor-
tation costs when establishing value
using a net-back valuation procedure
or any other procedure that requires
deduction of transportation costs.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999; 66 FR 45769, Aug. 30,
2001]

§206.462 [Reserved]

§206.463 In-situ and surface gasifi-
cation and liquefaction operations.

If an ad valorem Federal coal lease is
developed by in-situ or surface gasifi-
cation or liquefaction technology, the
lessee shall propose the value of coal
for royalty purposes to MMS. MMS will
review the lessee’s proposal and issue a
value determination. The lessee may
use its proposed value until MMS
issues a value determination.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999]

§206.464 Value enhancement of mar-
ketable coal.

If, prior to use, sale, or other disposi-
tion, the lessee enhances the value of
coal after the coal has been placed in
marketable condition in accordance
with §206.456(h) of this subpart, the les-
see shall notify MMS that such proc-
essing is occurring or will occur. The
value of that production shall be deter-
mined as follows:

(a) A value established for the feed-
stock coal in marketable condition by
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application of the provisions of
§206.456(c)(2) (i) through (iv) of this
subpart; or,

(b) In the event that a value cannot
be established in accordance with para-
graph (a) of this section, then the value
of production will be determined in ac-
cordance with §206.456(c)(2)(v) of this
subpart and the value shall be the les-
see’s gross proceeds accruing from the
disposition of the enhanced product, re-
duced by MMS-approved processing
costs and procedures including a rate
of return on investment equal to two
times the Standard and Poor’s BBB
bond rate applicable under
§206.458(b)(2)(v) of this subpart.

[61 FR 5481, Feb. 12, 1996, as amended 64 FR
43289, Aug. 10, 1999]

PART 207—SALES AGREEMENTS OR
CONTRACTS GOVERNING THE
DISPOSAL OF LEASE PRODUCTS

Subpart A—General Provisions

Sec.

207.1 Required recordkeeping.

207.2 Definitions.

207.3 Contracts made pursuant to new form
leases.

207.4 Contracts made pursuant to old form
leases.

207.5 Contract and sales agreement reten-
tion.

Subpart B—Oil, Gas and OCS Sulfur,
General [Reserved]

Subpart C—Federal and Indian Oil
[Reserved]

Subpart D—Federal and Indian Gas
[Reserved]

Subpart E—Solid Minerals, General
[Reserved]

Subpart F—Coal [Reserved]

Subpart G—Other Solid Minerals
[Reserved]

Subpart H—Geothermal Resources
[Reserved]

Subpart I—OCS Sulfur [Reserved]

AUTHORITY: 5 U.S.C. 301 et seq.; 25 U.S.C. 396
et seq.; 25 U.S.C. 396a et seq.; 25 U.S.C. 2101 et
seq.; 30 U.S.C. 181 et seq.; 30 U.S.C. 351 et seq.;
30 U.S.C. 1001 et seq.; 30 U.S.C. 1701 et seq.; 31

§207.3

U.S.C. 3716 et seq.; 31 U.S.C. 9701; 43 U.S.C.
1301 et seq.; 43 U.S.C. 1331 et seq.; and 43 U.S.C.
1801 et seq.

SOURCE: 53 FR 1225, Jan. 15, 1988, unless
otherwise noted.

Subpart A—General Provisions

§207.1 Required recordkeeping.

(a) The information collection and
recordkeeping requirements contained
in this part have been approved by
OMB under 44 U.S.C. 3501 et seq. and as-
signed OMB Clearance Number 1010-
0061. The information collected will be
used to determine a proper transpor-
tation allowance for the cost of trans-
porting royalty oil from the lease to a
delivery point remote from the lease.
The information is required in order to
obtain a benefit and is collected in ac-
cordance with the Federal Oil and Gas
Royalty Management Act of 1982, 30
U.S.C. 1701 et seq.

(b) Public reporting burden is esti-
mated to average 30 minutes per year
for each record keeper to maintain cop-
ies of sales contracts, agreements, or
other documents relevant to the valu-
ation of production. Send any com-
ments regarding this burden estimate
or any other aspect of this requirement
to the Information Collection Clear-
ance Officer, Minerals Management
Service, 381 Elden Street, Herndon, VA
22070, and to the Office of Information
and Regulatory Affairs, Office of Man-
agement and Budget, Paperwork Re-
duction Project 1010-0061, Washington,
DC 20503.

[57 FR 41864, Sept. 14, 1992, as amended at 58
FR 64901, Dec. 10, 1994]

§207.2 Definitions.

The definitions in part 206 of this
title are applicable to this part.

§207.3 Contracts made pursuant to
new form leases.

On November 29, 1950 (15 FR 8585), a
new lease form was adopted (Form 4-
1158, 15 FR 8585) containing provisions
whereby the lessee agrees that nothing
in any contract or other arrangement
made for the sale or disposal of oil, gas,
natural gasoline, and other products of
the leased land, shall be construed as
modifying any of the provisions of the
lease, including, but not limited to,
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(4) Magnetic or Cartridge Tape—A
data storage medium used to transmit
report data in an ASCII file format.

(b) MMS prefers that you use the
media types in the order presented in
paragraph (a) of this section to the ex-
tent it is cost effective and practical.
As technology changes, MMS will con-
sider other media types and the order
of MMS preference may change. Refer
to our electronic commerce brochure
for the most current reporting options.
You can receive a copy of our brochure
by calling your MMS representative or
by accessing our Internet site at
WWW.rmp.mms.gov.

(c) Before you may begin reporting
electronically:

(1) You must submit an electronic
sample of your report for MMS ap-
proval using the MMS-supplied elec-
tronic reporting guidelines;

(2) MMS must notify you that your
sample report has been approved;

(3) MMS must assign you a sender
identification number and security
code for any EDI transmissions; and

(4) MMS must assign you an origi-
nating address and compression soft-
ware password for any e-mail trans-
missions.

[64 FR 38123, July 15, 1999]

§210.22 What are the exceptions to the
electronic reporting requirements?

MMS will allow the following grace
periods and exceptions to the elec-
tronic reporting requirements in
§210.20:

(a) If you become a new MMS re-
porter after any of the dates you are
required to submit electronic reports
under §210.20(a), you have 3 months
from the day your first report is due to
begin reporting electronically;

(b) If you exceed the maximum num-
ber of lines you are allowed to report
on paper under §210.20(a), you have 3
months from the last day of the month
in which you exceeded the line limit to
begin reporting electronically;

() You are not required to report
electronically if you report only rent,
minimum royalty, or other annual ob-
ligations on the Form MMS-2014; and

(d) You are not required to report
electronically if you are a small busi-
ness as defined by the U.S. Small Busi-
ness Administration, and you have no

§210.52

computer, no resources to purchase a
computer or contract with an elec-
tronic reporting service, nor access to
a computer at a local library or other
public facility.

[64 FR 38123, July 15, 1999]

Subpart B—Oil, Gas, and OCS
Sulfur—General

AUTHORITY: The Federal Oil and Gas Roy-
alty Management Act of 1982 (30 U.S.C. 1701
et seq.).

SOURCE: 49 FR 37345, Sept. 21, 1984, unless
otherwise noted.

§210.50 Required recordkeeping.

Information required by the MMS
shall be filed using the forms pre-
scribed in this subpart, which are
available from MMS. Records may be
maintained in microfilm, microfiche,
or other recorded media that is easily
reproducible and readable.

§210.51 Payor information form.

The Payor Information Form (Form
MMS-4025) must be filed for each Fed-
eral or Indian lease on which royalties
are paid. Where specifically determined
by MMS, Form MMS-4025 is also re-
quired for all Federal leases on which
rent is due. The completed form must
be filed by the party who is making the
rent or royalty payment (payor) for
each revenue source. Form MMS-4025
must be filed no later than 30 days
after issuance of a new lease or a modi-
fication to an existing lease which
changes the paying responsibility on
the lease.

§210.52 Report of sales and royalty re-
mittance.

(@) You must submit a completed
Form MMS-2014 (Report of Sales and
Royalty Remittance) to MMS with:

(1) All royalty payments; and,

(2) Rents on nonproducing
where specified.

(b) When you submit Form MMS-2014
data electronically, you must not sub-
mit the form itself.

(c) Completed Forms MMS-2014 for
royalty payments are due by the end of
the month following the production
month.

leases,
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(d) Where applicable, completed
Forms MMS-2014 for rental payments
are due no later than the anniversary
date of the lease.

(e) This section does not prohibit you
from making early payments volun-
tarily.

[64 FR 38123, July 15, 1999]

§210.53 Reporting instructions.

(a) Specific guidance on how to pre-
pare and submit required information
collection reports and forms to MMS is
contained in an MMS “Oil and Gas
Payor Handbook,” a ““Production Ac-
counting and Auditing System Re-
porter Handbook,” and a “PAAS On-
shore Oil and Gas Reporter Handbook.”
The Payor Handbook is available from
the Minerals Management Service,
Royalty Management Program, P.O.
Box 5760, Denver, Colorado 80217-5760.
The Reporter Handbooks are available
from the Minerals Management Serv-
ice, Royalty Management Program,
P.O. Box 17110, Denver, Colorado 80217-
0110.

(b) Royalty payors or production re-
porters should refer to these handbooks
for specific guidance with respect to oil
and gas reporting requirements. If ad-
ditional information is required, the
payor or reporter should contact the
MMS at the above address. The appro-
priate telephone numbers are listed in
the handbooks.

[51 FR 45882, Dec. 23, 1986, as amended at 53
FR 16412, May 9, 1988; 57 FR 41867, Sept. 14,
1992; 58 FR 64902, Dec. 10, 1993]

§210.54 Definitions.

Terms used in this subpart shall have
the same meaning as in 30 U.S.C. 1702.

[49 FR 37345, Sept. 21, 1984. Redesignated at
51 FR 45882, Dec. 23, 1986]

§210.55 Special forms or reports.

(@) MMS may require you to submit
additional information, forms, or re-
ports other than those specifically re-
ferred to in this subpart. MMS will give
you instructions for providing such in-
formation or filing such reports or
forms. MMS will make requests for ad-
ditional information, forms, or reports
under this section in conformity with
the Paperwork Reduction Act of 1995,

30 CFR Ch. Il (7-1-05 Edition)

44 U.S.C. 3501, and other applicable
laws.

(b) If you file a Form MMS-4025,
Payor Information Form (PIF) under
§210.51, you must provide the following
information to MMS upon request for
each PIF:

(1) The AID number for the lease;

(2) The name, address, Taxpayer
Identification Number (TIN), and
phone number of the person for whom
you are reporting and paying royalties
or making other payments under the
PIF;

(3) Whether the person you named in
paragraph (b)(2) of this section with re-
spect to the lease for which you filed
the PIF is a:

(i) Lessee of record (record title
owner);

(ii) Operating rights owner (working
interest owner); or

(iii) Operator;

(4) The name, address, and phone
number of the individual to contact for
the person you named in paragraph
(b)(2) of this section,;

(5) Your TIN; and

(6) Whether you are the Designee of
the person you named in paragraph
(b)(2) of this section under 30 U.S.C.
1712(a), and, if so:

(i) The date your designation became
effective; and

(ii) The date your designation termi-
nates, if applicable; and

(iii) A copy of the written designa-
tion;

(c) If you have been identified under
paragraph (b)(2) of this section, you
must provide the following information
to MMS upon request:

(1) Confirmation that you are the
person identified under paragraph (b)(2)
of this section;

(2) Confirmation that the person
identified in paragraph (b)(6) of this
section is your designee; and

(3) A designation under §218.52 of this
title if the person identified in para-
graph (b)(6) of this section is not your
Designee, and if you are not reporting
and paying royalties and making other
payments to MMS.

[62 FR 42066, Aug. 5, 1997]

Subpart C—Federal and Indian Oil
[Reserved]
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Subpart D—Federal and Indian
Gas [Reserved]

Subpart E—Solid Minerals, General

SOURCE: 66 FR 45771, Aug. 30, 2001, unless
otherwise noted.

§210.200 What is the purpose of this
subpart?

This subpart explains your reporting
requirements if you produce coal or
other solid minerals from Federal or
Indian leases. Included are your re-
quirements for reporting production,
sales, and royalties.

§210.201 How do I submit Form MMS-
4430, Solid Minerals Production and
Royalty Report?

(a) What to submit. (1) You must sub-
mit a completed Form MMS-4430 for—

(i) Production of all coal and other
solid minerals from any Federal or In-
dian lease;

(ii) Sale of any such mineral;

(iii) Any such mineral held in stock-
pile or inventory; and

(iv) Payment of rents (other than
those for which you receive from MMS
a Courtesy Notice as defined in
§218.51(a) of this chapter), minimum
royalty, deferred bonus, advance roy-
alty, minimum royalty payable in ad-
vance, settlements, recoupments, and
other financial obligations.

(2) You must submit a completed
Form MMS-4430 for any product you
sell from a remote storage site. If you
sell from five or fewer remote storage
sites, you must report sales from each
site on separate Forms MMS-4430. If
you sell from more than five remote
storage sites, you must total the data
from all sites and report the summa-
rized data on one Form MMS-4430.

(3) Instructions for completing and
submitting Form MMS-4430 are avail-
able on our Internet reporting web site
or you may contact us toll free at 1-
888-201-6416.

(b) When to submit. (1) Unless your
lease terms specify a different fre-
quency for royalty payments, you must
submit your Form MMS-4430 on or be-
fore the end of the month following the
month in which you produce any solid
mineral, sell any solid mineral, or hold
any solid mineral production in stock-

§210.201

pile or inventory. However, if the last
day of the month falls on a weekend or
holiday, your Form MMS-4430 is due on
the next business day.

(2) If your lease terms specify a dif-
ferent frequency for royalty payment,
then you must submit your Form
MMS-4430 on or before the date on
which you must pay royalty under the
terms of the lease.

(3) You must submit your Form
MMS-4430 for payment of rents (other
than those for which you receive from
MMS a Courtesy Notice as defined in
§218.51(a) of this chapter), minimum
royalty, deferred bonus, advance roy-
alty, minimum royalty payable in ad-
vance, settlements, recoupments, and
other financial obligations on or before
the date on which you must pay those
obligations under the terms of the
lease.

(4) If the information on a previously
reported Form MMS-4430 is no longer
correct, you must submit a revised
Form MMS-4430 by the last day of the
month in which you learn that the pre-
viously reported information is no
longer correct, except when the last
day of the month falls on a weekend or
holiday. If the last day of the month
falls on a weekend or holiday, your re-
vised Form MMS-4430 is due on the
first business day of the following
month.

(c) How to submit. (1) You must sub-
mit Form MMS-4430 electronically
using our Internet reporting web site
unless you meet the conditions in para-
graph (c)(2). We will provide written in-
structions and a valid login and pass-
word before you begin reporting.

(2) You are not required to report
electronically if you are a small busi-
ness as defined by the U.S. Small Busi-
ness Administration (13 CFR 121.201)
and you have no computer, no plans to
purchase a computer, and no contract
with an electronic reporting service.

(3) If you do not report electroni-
cally, you must submit the completed
Form MMS-4430 to us at one of the fol-
lowing addresses, unless MMS pub-
lishes notice in the FEDERAL REGISTER
giving a different address:

(i) For U.S. Postal Service regular mail
or Express Mail: Minerals Management
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Service, Minerals Revenue Manage-
ment, P.O. Box 5810, Denver, Colorado
80217-5810; or

(ii) For courier service or overnight mail
(excluding Express Mail): Minerals Man-
agement Service, Minerals Revenue
Management, Building 85, Denver Fed-
eral Center, Room A-614, Denver, Colo-
rado 80225.

[66 FR 45771, Aug. 30, 2001; 66 FR 50827, Oct.
5, 2001]

§210.202 How do I submit sales sum-
maries?

(a) What to submit. (1) You must sub-
mit sales summaries for all coal and
other solid minerals produced from
Federal and Indian leases and for any
remote storage site from which you

30 CFR Ch. Il (7-1-05 Edition)

mary for those months in which you do
not sell any Federal or Indian produc-
tion.

(2) If you sell from five or fewer re-
mote storage sites, you must submit a
sales summary for each site. If you sell
from more than five remote storage
sites, you may total the data from all
sites and submit the summarized data
as one sales summary. The details you
report on the sales summary are for
the same sales reported on Form MMS-
4430.

(3) Use the following table to deter-
mine the time frames for submitting
sales summaries and the data elements
you must include. Your submitted
sales summaries must include the fol-
lowing data but may be internally gen-
erated documents from your own

sell Federal or Indian solid minerals. records. You do not need to re-format
You do not have to submit a sales sum- them before submitting them to us:
All other
leases
. All other leases with no
Data element Coal S?g;gm/rﬂo' Y]‘gess'(ﬁ;?e Metals with ad valorem ad valo-
phosp royalty terms rem roy-
alty
terms
(i) Purchaser Name | Monthly ......... Monthly ......... Monthly ......ccceveeee Monthly .....cccceveee Monthly ......ccceveee As Re-
or Unique Identi- quest-
fication. ed.
(i) Sales Units ....... Monthly ......... Monthly ......... Monthly .....cccceueee Monthly .....cccceueee Monthly .....cccceueee Monthly.
(iii) Gross Pro- Monthly ......... Monthly ......... Not Required ........ Monthly ................ Monthly .....ccceceee Not Re-
ceeds. quired.
(iv) Processing or Monthly ......... Monthly ......... Not Required ........ Monthly ......ccceueeee Monthly .....ccceveeee Not Re-
washing costs. quired.
(v) Transportation Monthly .. Monthly ... Not Required ........ Monthly ... Monthly ... Not Re-
costs. quired.
(vi) Name of prod- | Not Required | Monthly ......... Not Required ........ Monthly .....ccceeeee Monthly .....ccceceeee As Re-
uct type sold. quest-
ed.
(vii) Btu/lb ... Monthly .. Not Required | Not Required ........ Not Required ........ Not Required ........ Not Re-
quired
(viii) Ash % ............ Monthly ......... Not Required | Not Required ........ Not Required ........ Not Required ........ Not Re-
quired
(ix) Sulfur % .......... Monthly ......... Not Required | Not Required ........ Not Required ........ Not Required ........ Not Re-
quired
(x) Ibs SO2 ............ Monthly ......... Not Required | Not Required ........ Not Required ........ Not Required ........ Not Re-
quired
(xi) Moisture % ...... Monthly ......... Not Required | Monthly ................ Not Required ........ Not Required ........ Not Re-
quired
(xii) By-product Not Required | As Requested | Monthly ................ As Requested ...... As Requested ...... Not Re-
Units. quired
(xiii) P205 % ......... Not Required | Not Required | Monthly ................ Not Required ........ Not Required ........ Not Re-
quired
(xiv) Size .... Not Required | Not Required | Not Required ........ Not Required ........ As Requested ...... Not Re-
quired
(xv) Net Smelter Not Required | Not Required | Not Required ........ Monthly ................ Not Required ........ Not Re-
Return data. quired
(xvi) Other Data As Requested | Monthly ......... As Requested ...... As Requested ...... As Requested ...... As Re-
e.g., Royalty Cal- quest-
culation Work- ed.
sheet.
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(b) When to submit. (1) For leases with
ad valorem royalty terms (that is,
leases for which royalty is a percentage
of the value of production), you must
submit your sales summaries monthly
at the same time you submit Form
MMS-4430. You do not have to submit a
sales summary for any month in which
you did not sell Federal or Indian pro-
duction.

(2) For leases with no ad valorem
royalty terms (that is, leases in which
the royalty due is not a function of the
value of production, such as cents-per-
ton or dollars-per-unit), you must sub-
mit monthly sales summaries only if
we specifically request you to do so.

(c) How to submit. (1) You should pro-
vide the sales summary data via elec-
tronic mail where possible. We will
provide instructions and the proper
email address for these submissions.

(2) If you submit sales summaries by
paper copy, mail them to one of the fol-
lowing addresses, unless MMS pub-
lishes notice in the FEDERAL REGISTER
giving a different address:

(i) For U.S. Postal Service regular mail
or Express Mail: Minerals Management
Service, Minerals Revenue Manage-
ment, Solid Minerals and Geothermal
Compliance and Asset Management,
P.O. Box 25165, MS 390G1, Denver, Colo-
rado 80225-0165.

(ii) For courier service or overnight mail
(excluding Express Mail): Minerals Man-
agement Service, Solid Minerals and
Geothermal Compliance and Asset
Management, 12600 West Colfax Ave-
nue, Suite C-100, Lakewood, Colorado
80215.

§210.203 How do I submit sales con-
tracts?

(a) What to submit. You must submit
sales contracts, agreements, and con-
tract amendments for the sale of all
coal and other solid minerals produced
from Federal and Indian leases with ad
valorem royalty terms.

(b) When to submit. (1) For coal and
metal production, you must submit the
required documents semi-annually, no
later than March 30 and September 30
of each year.

(2) For sodium, potassium, and phos-
phate production, and production from
any other lease with ad valorem roy-
alty terms, you must submit the re-

§210.204

quired documents only if you are spe-
cifically requested to do so.

(c) How to submit. You must submit
complete copies of the sales contracts
and amendments to us at the applica-
ble address given in §210.202(c)(2), un-
less MMS publishes notice in the FED-
ERAL REGISTER giving a different ad-
dress.

§210.204 How do I submit facility
data?

(a) What to submit. (1) You must sub-
mit facility data if you operate a wash
plant, refining, ore concentration, or
other processing facility for any coal,
sodium, potassium, metals, or other
solid minerals produced from Federal
or Indian leases with ad valorem roy-
alty terms, regardless of whether the
facility is located on or off the lease.

(2) You do not have to submit facility
data for those months in which you do
not process solid minerals produced
from Federal or Indian leases and do
not have any such minerals in stock-
pile inventory.

(3) You must include in your facility
data all production processed in the fa-
cility from all properties, not just pro-
duction from Federal and Indian leases.

(4) Facility data submissions must
include the following minimum infor-
mation:

(i) Identification of your facility;

(i) Mines served;

(iii) Input quantity;

(iv) Input quality or ore grade (ex-
cept for coal);

(v) Output quantity; and

(vi) Output quality or product grades.

(5) Your submitted facility data may
be internally generated documents
from your own records. You do not
need to re-format them before submit-
ting them to us.

(b) When to submit. You must submit
your facility data monthly at the same
time you submit your Form MMS-4430.

(c) How to submit. (1) You should pro-
vide the facility data via electronic
mail where possible. We will provide
instructions and the proper email ad-
dress for these submissions before you
begin reporting.

(2) If you submit facility data by
paper copy, send it to the applicable
address given in §210.202(c)(2).
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§210.205 Will I need to submit addi-
tional documents or evidence to
MMS?

(a) Federal and Indian lease terms
allow us to request detailed state-
ments, documents, or other evidence
necessary to verify compliance with
lease terms and conditions and applica-
ble rules.

(b) We will request this additional in-
formation as we need it, not as a reg-
ular submission.

§210.206 How will information submis-
sions be kept confidential?

Information submitted under this
part that constitutes trade secrets or
commercial and financial information
that is identified as privileged or con-
fidential, or that is exempt from dis-
closure under the Freedom of Informa-
tion Act, 5 U.S.C. 552, shall not be
available for public inspection or made
public or disclosed without the consent
of the lessee, except as otherwise pro-
vided by law or regulation.

Subpart F—Coal [Reserved]

Subpart G—Other Solid Minerals
[Reserved]

Subpart H—Geothermal
Resources

SOURCE: 56 FR 57286, Nov. 8, 1991, unless
otherwise noted.

§210.350 Definitions.

Terms used in this subpart shall have
the same meaning as in 30 CFR 206.351.

§210.351 Required recordkeeping.

Information required by MMS shall
be filed using the forms prescribed in
this subpart, which are available from
MMS. Records may be maintained on
microfilm, microfiche, or other re-
corded media that are easily reproduc-
ible and readable. See subpart H of 30
CFR part 212.

§210.352 Payor information forms.

The Payor Information Form (Form
MMS-4025) must be filed for each Fed-
eral lease on which geothermal royal-
ties (including byproduct royalties) are
paid. Where specifically determined by

30 CFR Ch. Il (7-1-05 Edition)

MMS, Form MMS-4025 is also required
for all Federal leases on which rent is
due. The completed form must be filed
by the party who is making the rent or
royalty payment (payor) for each rev-
enue source. Form MMS-4025 must be
filed no later than 30 days after
issuance of a new lease or a modifica-
tion to an existing lease that changes
the paying responsibility on the lease.
The Form MMS-4025 shall identify the
payor of production royalty, and iden-
tify revenue sources and selling ar-
rangements for all leased geothermal
resources (including byproducts). After
filing the initial form, a new Form
MMS-4025 must be filed no later than
30 days after the occurrence of any of
the following:

(a) Assignment of all or any part of
the lease;

(b) Production of new product;

(c) A change in a selling arrange-
ment;

(d) Change in royalty rate;

(e) Change of payor; or

(f) Abandonment of a lease.

§210.353 Special forms and reports.

The MMS may require submission of
additional information on special
forms or reports. When special forms or
reports other than those referred to in
this subpart are necessary, MMS will
give instructions for the filing of such
forms or reports. Requests for the sub-
mission of such forms will be made in
conformity with the requirements of
the Paperwork Reduction Act of 1980
and other applicable laws.

§210.354 Monthly report of sales and
royalty.

A completed Report of Sales and
Royalty Remittance (Form MMS-2014)
must be submitted each month once
sales or utilization of production occur,
even though sales may be intermittent,
unless otherwise authorized by MMS.
This report is due on or before the last
day of the month following the month
in which production was sold or uti-
lized, together with the royalties due
the United States.

§210.355 Reporting instructions.

(a) Specific guidance on how to pre-
pare and submit required information
collection reports and forms to MMS is
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contained in an MMS Oil and Gas
Payor Handbook which is available
from the Minerals Management Serv-
ice, Royalty Management Program,
P.O. Box 5760, Denver, Colorado 80217-
5760.

(b) Royalty payors should refer to
this handbook for specific guidance
with respect to geothermal resources
reporting requirements. If additional
information is required, the payor
should contact the MMS at the above
address. The appropriate telephone
numbers are listed in the handbook.

[56 FR 57286, Nov. 8, 1991, as amended at 58
FR 64902, Dec. 10, 1993]

Subpart I—OCS Sulfur [Reserved]

PART 212—RECORDS AND FILES
MAINTENANCE

Subpart A—General Provisions [Reserved]

Subpart B—Oil, Gas, and OCS Sulphur—
General

Sec.

212.50 Required recordkeeping and reports.
212.51 Records and files maintenance.
212.52 Definitions.

Subpart C—Federal and Indian Oil
[Reserved]

Subpart D—Federal and Indian Gas
[Reserved]

Subpart E—Solid Minerals—General

212.200 Maintenance of
records.

and access to

Subpart F—Coal [Reserved]

Subpart G—Other Solid Minerals
[Reserved]

Subpart H—Geothermal Resources

212.350 Definitions.
212.351 Required recordkeeping and reports.

Subpart I—OCS Sulfur [Reserved]

AUTHORITY: 5 U.S.C. 301 et seq.; 25 U.S.C. 396
et seq., 396a et seq., 2101 et seq.; 30 U.S.C. 181
et seq., 351 et seq., 1001 et seq., 1701 et seq.; 31
U.S.C. 9701; 43 U.S.C. 1301 et seq., 1331 et seq.,
and 1801 et seq.

§212.51

Subpart A—General Provisions
[Reserved]

Subpart B—Oil, Gas, and OCS
Sulphur—General

§212.50 Required recordkeeping and
reports.

All records pertaining to offshore and
onshore Federal and Indian oil and gas
leases shall be maintained by a lessee,
operator, revenue payor, or other per-
son for 6 years after the records are
generated unless the recordholder is
notified, in writing, that records must
be maintained for a longer period.
When an audit or investigation is un-
derway, records shall be maintained
until the recordholder is released by
written notice of the obligation to
maintain records.

[49 FR 37345, Sept. 21, 1984]

§212.51 Records and files mainte-
nance.
(a) Records. Each lessee, operator,

revenue payor, or other person shall
make and retain accurate and com-
plete records necessary to demonstrate
that payments of rentals, royalties, net
profit shares, and other payments re-
lated to offshore and onshore Federal
and Indian oil and gas leases are in
compliance with lease terms, regula-
tions, and orders. Records covered by
this section include those specified by
lease terms, notices and orders, and by
the various parts of this chapter.
Records also include computer pro-
grams, automated files, and supporting
systems documentation used to
produce automated reports or magnetic
tape submitted to the Minerals Man-
agement Service (MMS).

(b) Period for keeping records. Lessees,
operators, revenue payors, or other
persons required to keep records under
this section shall maintain and pre-
serve them for 6 years from the day on
which the relevant transaction re-
corded occurred unless the Secretary
notifies the record holder of an audit or
investigation involving the records and
that they must be maintained for a
longer period. When an audit or inves-
tigation is underway, records shall be
maintained until the recordholder is
released in writing from the obligation
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SOURCE: 49 FR 37346, Sept. 21, 1984, unless
otherwise noted.

§218.50 Timing of payment.

(a) Royalty payments are due at the
end of the month following the month
during which the oil and gas is pro-
duced and sold except when the last
day of the month falls on a weekend or
holiday. In such cases, payments are
due on the first business day of the suc-
ceeding month. Rental payments are
due as specified by the lease terms.

(b) Payments made on a Bill for Col-
lection (Form DI-1040b) are due as
specified by the Bill. Bills for Collec-
tion will be issued and payable as final
collection actions.

(c) All payments to MMS are due as
specified and are not deferred or sus-
pended by reason of an appeal having
been filed unless such deferral or sus-
pension is approved in writing by an
authorized MMS official.

§218.51 How to make payments.

(a) Definitions.

ACH—Automated Clearing House. A
type of EFT using the ACH network.

Courtesy Notice—An MMS-issued no-
tice of rental or bonus due.

Deferred Bonus Payment—Lease bonus
paid in equal annual installments over
a specified number of years.

EFT—Electronic Funds Transfer. Any
paperless transfer of funds a bank initi-
ates through an electronic terminal.
For MMS purposes, EFT is limited to
FEDWIRE and ACH transfers.

FEDWIRE—A type of EFT using the
Federal Reserve Wire network.

Invoice Document ldentification—The
MMS-assigned invoice document iden-
tification (four alpha and eight nu-
meric characters).

Payment—Any monies for royalty,
bonus, rental, late payment charge, as-
sessment, penalty, or other money sent
to MMS.

Person—Any individual, firm, cor-
poration, association, partnership, con-
sortium, or joint venture (when estab-
lished as a separate entity). The term
does not include Federal agencies.

Report—Form MMS-2014, Report of
Sales and Royalty Remittance.

RIK—Royalty in kind.

§218.51

(b) General Instructions. You must
make all payments to MMS electroni-
cally to the extent it is cost effective
and practical. If you pay money to
MMS or to an Indian tribe or allottee,
you must follow these procedures:

(1) If MMS instructs you to use EFT,
you must use EFT for all payments to
MMS and/or a tribe.

(2) Contact MMS before using EFT.
MMS will provide you with EFT pay-
ment instructions.

(3) Separate any payments on a Fed-
eral lease from any payments on an In-
dian lease.

(4) If you are not required to use
EFT, use one of the following types of
payment documents. MMS prefers that
you use these payment documents in
the order presented:

(i) Commercial check drawn on a sol-
vent bank;

(ii) Certified check;

(iii) Cashier’s check;

(iv) Money order;

(v) Bank draft drawn on a solvent
bank; or

(vi) Federal Reserve check.

(5) You must include your payor code
on all payments.

(6) You must pay in U.S. dollars.

(¢) How to complete a non-EFT pay-
ment. (1) Make any payment on a Fed-
eral lease payable to: “Department of
the Interior-Minerals Management
Service” or “DOI-MMS.”

(2) For an Indian allottee payment,
send a separate payment for each Bu-
reau of Indian Affairs (BIA) agency or
area office represented by the leases on
your report or invoice document. You
must include the name of the applica-
ble BIA agency or area office on your
payment. Make your payment docu-
ment payable to: “Department of the
Interior-Minerals Management Service
for BIA [Name] Agency (allotted)” or
“DOI-MMS for BIA [Name] Agency (al-
lotted).”

(3) For an Indian tribal payment
other than a lockbox payment, send a
separate payment for each tribe rep-
resented by the leases on your report
or invoice document. You must include
the name of the Indian tribe on your
payment. Make it payable to: “Depart-
ment of the Interior-Minerals Manage-
ment Service for BIA [Name of Tribe]”
or “DOI-MMS for BIA [Name of Tribe].”
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(4) For an Indian tribal lockbox pay-
ment, follow the instructions MMS
provides you on how to report and
make the lockbox payment. These in-
structions are specific to each tribe’s
lockbox written agreement with the
bank authorized to receive payments
on the tribe’s mineral leases. You will
receive these instructions from MMS
when you are required to use a tribal
lockbox for reports and payments.

(d) Where to send a non-EFT payment
when you use the U.S. Postal Service. (1)
For a payment to an Indian tribal
lockbox, send your payment to the ap-
propriate tribal lockbox address.

(2) For a Federal nonproducing lease
rental or deferred bonus payment, send
it to:

Minerals Management Service, Minerals

Revenue Management, P.O. Box 5640, Den-

ver, CO 80217-5640.

(3) For all other Federal and Indian
lease payments other than those going
to an Indian tribal lockbox, send them
to:

Minerals Management Service, Minerals
Revenue Management, P.O. Box 5810, Den-
ver, CO 80217-5810.

(e) Where to send a non-EFT payment
when you use a courier or overnight deliv-
ery service. You should send this type of
payment to:

Minerals Management Service, Minerals
Revenue Management, Building 85, Denver
Federal Center, Room A-614, Denver, CO
80225-0165.

(f) How to prepare and what to include
on your payment document. (1) For Form
MMS-2014 payments, you must include
both your payor code (block 2) and
your payor-assigned document number
(block 3a).

(2) For invoice payments, including
RIK invoice payments, you must in-
clude both your payor code and invoice
document identification (four-letter
prefix and eight-digit number).

(3) For bonus payments:

(i) For one-fifth bonus payments for
offshore oil, gas, and sulphur leases,
follow the instructions in the Notice of
Lease Offering.

(if) For payment of the four-fifths
bonus for an offshore lease, use EFT
and follow the instructions in
§218.155(c).
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(iii) For the successful bidder’s bonus
in the competitive sale of a coal, geo-
thermal, or offshore mineral (other
than oil, gas or sulfur) lease, follow the
instructions and terms of the Notice of
Competitive Lease Sale.

(iv) For installment payments of de-
ferred bonuses, you must use EFT.

(4) If you are paying a lease rental
you must:

(i) See 30 CFR 218.155(c) for instruc-
tions on how to pay first-year rentals
of an offshore oil, gas, or sulfur lease;

(ii) See the Notice of Lease Offering
for instructions on how to pay first-
year rentals other than those covered
in paragraph (f)(4)(i) of this section.

(iii) Include the MMS Courtesy No-
tice, when provided, or write your
payor code and government-assigned
lease number on the payment docu-
ment when paying a rental that is not
reported on Form MMS-2014 and not
paid by EFT.

(g) When is a payment to MMS due? (1)
All payments are due to MMS at the
time law, regulation, or lease terms re-
quire unless MMS approves a change
according to part 243 of this chapter. If
you file an appeal, and the requirement
to submit payment is suspended, the
original payment due date for purposes
such as calculating late payment inter-
est is not changed.

(2) If you use the U.S. Postal Service,
courier, or overnight mail to send your
payment, it is due at the MMS address-
es in paragraphs (d) and (e) of this sec-
tion before 4 p.m. Mountain Time on
the due date, regardless of when you
sent it.

(3) If you use EFT to send your pay-
ment, it is due in the MMS account by
the payment due date. You are respon-
sible for your actions or your bank’s
actions that cause a late or incorrect
payment. You will not be held respon-
sible for mechanical or system failures
of EFT payments.

(h) What happens if payments are late
or overdue?

(1) If MMS receives your payment
late, MMS will impose a late-payment
interest charge under 30 CFR 218.54.

(2) If you do not pay an amount you
owe, MMS may assess civil penalties
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under part 241 of this chapter or other
applicable regulations.

[62 FR 19498, Apr. 22, 1997, as amended at 66
FR 45773, Aug. 30, 2001; 67 FR 19112, Apr. 18,
2002]

§218.52 How does a lessee designate a
Designee?

(a) If you are a lessee under 30 U.S.C.
1701(7), and you want to designate a
person to make all or part of the pay-
ments due under a lease on your behalf
under 30 U.S.C. 1712(a), you must notify
MMS or the applicable delegated State
in writing of such designation. Your
notification for each lease must in-
clude the following:

(1) The AID number for the lease;

(2) The type of products you make
payments for e.g., oil, gas.

(3) The type of payments you are re-
sponsible for e.g., royalty, minimum
royalty, rental.

(4) Whether you are:

(i) A lessee of record (record title
owner) in the lease, and the percentage
of your record title ownership in the
lease; or

(if) An operating rights owner (work-
ing interest owner) in the lease, and
the percentage of your operating rights
ownership in the lease;

(5) The name, address, Taxpayer
Identification Number (TIN), and
phone number of your Designee;

(6) The name, address, and phone
number of the individual to contact for
the person you named in paragraph
(a)(5) of this section;

(7) Your TIN;

(8) The date the designation is effec-
tive;

(9) The date the designation termi-
nates, if applicable, and

(10) A copy of the written designa-
tion;

(b) The person you designate under
paragraph (a) of this section is your
Designee under 30 U.S.C. 1701(24) and 30
U.S.C. 1712(a).

(c) If you want to terminate a des-
ignation you made under paragraph (a)
of this section, you must provide to
MMS in writing before the termi-
nation:

(1) The date the designation is due to
terminate; and

(2) If you are not reporting and pay-
ing royalties and making other pay-
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ments to MMS, a new designation
under paragraph (a) of this section.

(d) MMS may require you to provide
notice when there is a change in the
percentage of your record title or oper-
ating rights ownership.

[62 FR 42066, Aug. 5, 1997]

§218.53 Recoupment of overpayments
on Indian mineral leases.

(&) Whenever an overpayment is
made under an Indian oil and gas lease,
a payor may recoup the overpayment
through a recoupment on Form MMS-
2014 against the current month’s royal-
ties or other revenues owed on the
same lease. However, for any month a
payor may not recoup more than 50
percent of the royalties or other reve-
nues owed in that month under an indi-
vidual allotted lease or more than 100
percent of the royalties or other reve-
nues owed in that month under a tribal
lease.

(b) With written permission author-
ized by tribal statute or resolution, a
payor may recoup an overpayment
against royalties or other revenues
owed in that month under other leases
for which that tribe is the lessor. A
copy of the tribe’s written permission
must be furnished to MMS pursuant to
instructions for reporting recoupments
in the MMS revenue reporter hand-
book. See part 210 of this chapter. Re-
couping overpayments on one allotted
lease from royalties paid to another al-
lotted lease is specifically prohibited.

(c) Overpayments subject to
recoupment under this section include
all payments made in excess of the re-
quired payment for royalty, rental,
bonus, or other amounts owed as speci-
fied by statute, regulation, order, or
terms of an Indian mineral lease.

(d) The MMS Director or his/her des-
ignee may order any payor to not re-
coup any amount for such reasonable
period of time as may be necessary for
MMS to review the nature and amount
of any claimed overpayment.

[60 FR 3087, Jan. 13, 1995, as amended at 67
FR 19112, Apr. 18, 2002]

§218.54 Late payments.

(@) An interest charge shall be as-
sessed on unpaid and underpaid
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amounts from the date the amounts
are due.

(b) The interest charge on late pay-
ments shall be at the underpayment
rate established by the Internal Rev-
enue Code, 26 U.S.C. 6621(a)(2) (Supp.
1987).

(c) Interest will be charged only on
the amount of the payment not re-
ceived. Interest will be charged only
for the number of days the payment is
late.

(d) A portion of the interest collected
will be paid to a State where the State
shares in mineral revenues from Fed-
eral leases.

(e) An overpayment on a lease or
leases may be offset against an under-
payment on a different lease or leases
to determine a net underpayment on
which interest is due pursuant to con-
ditions specified in §218.42.

[49 FR 37346, Sept. 21, 1984, as amended at 55
FR 37230, Sept. 10, 1990; 57 FR 62206, Dec. 30,
1992]

§218.55 Interest payments to Indians.

(a) All interest collected from unpaid
or underpayments on Indian tribal or
allotted leases will be paid to the tribe
or allottee.

(b) Any disbursement of Indian min-
eral revenues not made by the due date
as required in §219.103 of this chapter
shall accrue interest.

(c) Interest shall be computed at the
underpayment rate established by the
Internal Revenue Code, 26 U.S.C.
6621(a)(2) (Supp. 1987).

(d) The interest shall be payable only
for the number of days the disburse-
ment is late.

[49 FR 37346, Sept. 21, 1984, as amended at 55
FR 37230, Sept. 10, 1990]

§218.56 Definitions.

Terms used in this subpart shall have
the same meaning as in 30 U.S.C. 1702.

[49 FR 37346, Sept. 21, 1984. Redesignated at
51 FR 15767, Apr. 28, 1986]

§218.57 Providing
claiming rewards.
(a) General. (1) If a person has any in-
formation that could lead to the recov-
ery of royalty or other payments owed
to the United States with respect to
any oil and gas lease on Federal lands

information and

30 CFR Ch. Il (7-1-04 Edition)

or the Outer Continental Shelf, such
information may be provided to the
Minerals Management Service (MMS)
in accordance with this paragraph. The
MMS is authorized, under the Federal
Oil and Gas Royalty Management Act
of 1982 (FOGRMA), 30 U.S.C. 1723, to
pay a reward for information with re-
spect to Federal oil and gas leases.
Funds must be appropriated before
payment of any reward. Criteria and
procedures covering claims for and
payment of rewards are provided in
paragraphs (b), (c), and (d) of this sec-
tion.

(2) If a person has any information he
or she believes would be valuable to
MMS, that person (“informant”) should
submit the information in writing, in
the form of a letter, mailed or deliv-
ered in person to the Director, Min-
erals Management Service, Depart-
ment of the Interior, 18th and C Street,
NW., Washington, DC 20240, or to the
Director’s designated representative.
Although written communications are
preferred, oral information will be ac-
cepted.

(3) The informant should provide all
data he or she has with respect to roy-
alty or other payments owed. The in-
formation provided should include:
identification of the alleged debtor; the
source of the informant’s knowledge of
royalties or other payments owed; the
date, if known, of the indebtedness; and
any other information that could be
used to establish indebtedness. All in-
formation received by MMS from per-
sons providing information will be con-
sidered “highly confidential” and will
not be disclosed to any individual ex-
cept on a “need to know” basis in the
performance of official duties.

(b) Claim for reward. (1) Any inform-
ant who provides information that
could lead to the recovery of royalty or
other payments may file a claim for re-
ward unless the person is an officer or
employee of the United States, an offi-
cer or employee of a State or Indian
tribe acting pursuant to a cooperative
agreement or delegation under the
FOGRMA, or any person acting pursu-
ant to a contract authorized by the
FOGRMA.

(2) A claim for reward is not accept-
able if filed on behalf of a claimant by
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his or her agent under power of attor-
ney. However, an agent may provide
MMS with information for an unidenti-
fied informant, to be evaluated and
used by MMS as it deems appropriate.
The informant’s identity ultimately
must be disclosed if the informant in-
tends to file a claim for reward so that
MMS can report the reward as taxable
income to the Internal Revenue Serv-
ice. An executor, administrator, or
other legal representative of a deceased
informant may file a claim on behalf of
such deceased informant if, prior to his
or her death, the informant was eligi-
ble to file a claim under this section.
The representative must attach to the
claim evidence of authority to file it.

(3) To file a claim for reward the in-
formant must:

(i) Notify the Director, MMS, or the
person to whom the information was
reported, that he/she is claiming a re-
ward.

(ii) Request an “Application for Re-
ward for Original Information” (Form
MMS-4280). This form provides for in-
formation to enable MMS to determine
and pay rewards, to control reward ap-
plications, and to report a claimant’s
reward as taxable income to the Inter-
nal Revenue Service.

(iii) File a claim for reward by com-
pleting Form MMS-4280, sign it with
his or her true name, and mail or de-
liver it in person to the Director or to
the Director’s designated representa-
tive. If the informant provided the in-
formation in person, the claim should
include the name and title of the per-
son to whom the information was re-
ported and the date that it was re-
ported.

(4) If the informant used an identity
other than his or true name when the
information was originally reported,
the person should attach proof to the
claim that he or she is the person who
gave the information. The MMS does
not disclose the identity of its inform-
ants to unauthorized persons.

(c) Basis for rejection of claims. No re-
ward will be paid to a claimant:

(1) Where the information originally
furnished was deemed unworthy of ini-
tiating an investigation, but at some
later date the records of the lessee are
examined without reference to the in-
formation furnished. The claim will be

§218.57

rejected on the basis that the informa-
tion did not cause the investigation
nor did it, in itself, result in any recov-
ery.

(2) For information that would have
been discovered during the normal
course of an audit or investigation.

(3) Unless the informant’s true iden-
tity is disclosed.

(4) Until after all of the royalties,
penalties, or other payments discov-
ered to be owed as a result of informa-
tion provided are collected and no
longer subject to dispute.

(5) Unless funds are appropriated for
the payment of rewards.

(d) Basis for allowance of claims. (1)
The value of the information furnished
in relation to the facts developed by
the investigation will be taken into ac-
count in determining whether a reward
shall be paid and, if so, the amount
thereof. Information must be volun-
tarily given and upon the informant’s
own initiative to warrant the allow-
ance of a reward. Information secured
by representatives of MMS from wit-
nesses and others in the course of their
investigative activities does not con-
stitute a basis for reward.

(2) In determining whether a reward
will be allowed and, if so, the amount
thereof, consideration will be given to
any corresponding adjustment(s) which
will result in potential savings to the
lessee for other leases owned by the
lessee or an affiliate of the lessee. An
example of such an adjustment is a re-
duction in royalty payment on a dif-
ferent lease as the result of a revised
allocation under a unitization or
communitization agreement or from an
offshore pipeline system. Rewards oth-
erwise allowable will be reduced or re-
jected by reason of such offsetting ad-
justments.

(3) If several claims filed by one in-
formant are considered in one rec-
ommendation, the reward, if any, may
be allowed on one claim and the others
may be closed by reference.

(4) Where an informant has provided
information and filed a claim for re-
ward with respect to royalty reports of
one lessee for several leases, no reward
will be granted with respect to an indi-
vidual lease which has been examined
until examination of all leases involved
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has been completed. Because the possi-
bility exists that adjustments made to
the reports for the open leases may re-
sult in offsetting adjustments, no re-
ward will be allowed until the overall
results of the information are evalu-
ated.

(e) Amount and payment of reward. (1)
The Director, MMS will determine
whether a reward will be paid and, if
so, the amount thereof. In making this
decision, the information provided will
be evaluated in relation to the facts de-
veloped by the resulting investigation.
Claims for reward will be paid in pro-
portion to the value of information fur-
nished voluntarily and on the inform-
ant’s own initiative with respect to re-
covered royalties or other payments.
The amount of reward will be deter-
mined as follows:

(i) For specific and responsible infor-
mation that caused the investigation
and resulted in recovery, the reward
will be 10 percent of the first $75,000 re-
covered, 5 percent of the next $25,000,
and 1 percent of any additional recov-
ery. The total reward cannot exceed
$100,000.

(if) For information that caused the
examination and was of value in deter-
mining royalty or other payments due,
although not specific, and for informa-
tion that was a direct factor in recov-
ering royalty or other payments, the
reward will be 5 percent of the first
$75,000 recovered, 2Y%> percent of the
next $25,000, and ¥ percent of any addi-
tional recovery. The total reward can-
not exceed $100,000.

(iii) For information that caused the
investigation but was of no value in de-
termining royalty or other payments
due, the reward will be 1 percent of the
first $75,000 recovered and %2 percent of
any additional recovery. The total re-
ward cannot exceed $100,000.

(2) Rewards will be paid only if mon-
eys are appropriated for that purpose.
Subject to appropriations, payments
will be made as soon as possible after
collection of the amounts owed by the
lessee, and after those amounts no
longer are subject to dispute by the
payor. The reward payment to an in-
formant will be net of Federal and
State income tax in accordance with
withholding guidelines of the Internal
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Revenue Service and the applicable
State(s).

(3) A decision by the Director, MMS,
either denying a reward or establishing
the amount of any reward is a final de-
partmental action and may not be ap-
pealed to the Interior Board of Land
Appeals in accordance with the provi-
sions of 30 CFR part 290.

(Approved by the Office of Management and
Budget under control number 1010-0076)

[52 FR 24451, July 1, 1987]

Subpart C—O0il and Gas, Onshore

§218.100 Royalty and rental payments.

(a) Payment of royalties and rentals. As
specified under the provisions of the
lease, the lessee shall submit all rental
payments when due and shall pay in
value or deliver in production all roy-
alties in the amounts of value or pro-
duction determined by MMS to be due.

(b) If the lessor elects to take royalty
in oil or gas, unless otherwise agreed
upon, such royalty shall be delivered
on the leasehold, by the lessee to the
order of and without cost to the lessor,
as instructed by the Associate Direc-
tor.

(c) Method of payment. The payor
shall tender all payments in accord-
ance with 30 CFR 218.51.

[47 FR 47773, Oct. 27, 1982. Redesignated at 48
FR 35641, Aug. 5, 1983, and amended at 52 FR
23815, June 25, 1987]

§218.101 Royalty and rental remit-
tance (naval petroleum reserves).

Remittance covering payments of
royalty or rental on naval petroleum
reserves must be accomplished by nec-
essary identification information and
sent direct to the Director, Naval Pe-
troleum Reserves in California.

[47 FR 47773, Oct. 27, 1982. Redesignated at 48
FR 35641, Aug. 5, 1983]

§218.102 Late payment or
payment charges.

(@) The failure to make timely or
proper payments of any monies due
pursuant to leases, permits, and con-
tracts subject to these regulations will
result in the collection by the MMS of
the full amount past due plus a late
payment charge. Exceptions to this
late payment charge may be granted

under-

198



§218.156

in the notice of each lease offering.
EFT may be used as a method of pay-
ment for the one-fifth bonus bid
amount.

(2) Beginning with lease offerings
held after February 1, 1984, the one-
fifth bonus amount received from a
high bidder shall be deposited into an
escrow account created pursuant to an
agreement between the Departments of
the Interior and Treasury, pending ac-
ceptance or rejection of the bid. The
one-fifth bonus funds will be invested
in public debt securities. Investment of
this amount by the U.S. Government
does not indicate acceptance of the bid.
The one-fifth bonus checks submitted
with bids other than the highest valid
bid shall be returned to respective bid-
ders after bids are opened, recorded,
and ranked. Return of such checks will
not affect the status, validity, or rank-
ing of bids. The one-fifth bonus bid
amount received from any high bidder
and held by the Government pending
acceptance or rejection, will be re-
turned with actual interest earned, if
the bid is subsequently rejected. The
interest accrued during the period held
in the account pending acceptance or
rejection of the bid will accrue to the
Government when the bid is accepted.

(c) Payment of the four-fifths bonus bid
amount and the first year’s rental. Pay-
ment shall be made to MMS by EFT
unless otherwise directed by the Sec-
retary. The payment by EFT via the
FRCS must be received by the Federal
Reserve Bank of New York no later
than noon, eastern standard time, on
the 11th business day after receipt of
the lease forms by the successful bid-
der. A “business day” is considered to
be a day on which the OCS regional of-
fice issuing the lease is open for busi-
ness. The lease will not be executed by
the appropriate MMS official until pay-
ment is received. Failure to remit by
EFT or as directed by the Secretary
within the time specified above will re-
sult in forfeiture of the one-fifth bonus
bid amount and the lease will not be
executed by the appropriate MMS offi-
cial. Payors will not be held respon-
sible for late payment due to actions
beyond their control, such as mechan-
ical or systems failure of FRCS or
FDS. Payors will be held responsible
for incorrect actions of their bank
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which result in late payments. A 2-day
grace period will be allowed to make
up a deficient payment, but a late pay-
ment charge will be assessed for this
late payment and a penalty will also be
assessed if appropriate. Late payment
charges will be assessed in accordance
with Subpart B of this part.

(d) General. (1) Payors using the ap-
propriate means of payment (EFT,
check, etc.) may pay for multiple lease
obligations with a single remittance
but must ensure that the payment
complies with subpart B of this part
and the remittance advice adequately
identifies the single payment. The for-
mat to be used for such identification
will be provided by the MMS Account-
ing Center.

(2) Where to pay.

(3) The MMS mailing addresses for
payments to MMS are specified in
§218.51.

(4) Payments received at the MMS
addresses after 4 p.m. mountain time
are considered received the following
business day.

(e) Miscellaneous payments. Payments
shall be made to the manager of the ap-
propriate Outer Continental Shelf field
office by cash, check or bank draft pay-
able to “Department of the Interior—
MMS” for miscellaneous payments such
as:

(1) Pipeline rights-of-way application
filing fees and rentals, pipeline acces-
sory site rentals and application fees,
and other related costs.

(2) Filing and approval fees for trans-
fers of interest in leases.

[49 FR 8605, Mar. 8, 1984, as amended at 52 FR
23815, June 25, 1987; 53 FR 43201, Oct. 26, 1988;
57 FR 41868, Sept. 14, 1992; 62 FR 19499, Apr.
22, 1997; 67 FR 19112, Apr. 18, 2002]

§218.156 Definitions.

Terms used in this subpart have the
same meaning as in 30 U.S.C. 1702.

[52 FR 23815, June 25, 1987]

Subpart E—Solid Minerals—
General

§218.200 Payment of royalties, rentals,
and deferred bonuses.

As specified under the provisions of

the lease, the lessee shall submit all

rental and deferred bonus payments

202



Minerals Management Service, Interior

when due and shall pay in value all
royalties in the amount determined by
MMS to be due.

[52 FR 23815, June 25, 1987]

§218.201 Method of payment.

You must tender all payments in ac-
cordance with §218.51, except as fol-
lows:

(a) For purposes of this section, re-
port means the Solid Minerals Produc-
tion and Royalty Report, Form MMS-
4430, rather than the Form MMS-2014.

(b) For Form MMS-4430 payments,
include both your customer identifica-
tion and your customer document iden-
tification numbers on your payment
document, rather than the information
required under §218.51(f)(1).

(c) For a rental payment that is not
reported on Form MMS-4430, include
the MMS Courtesy Notice when pro-
vided or write your customer identi-
fication number and Government-as-
signed lease number on the payment
document, rather than the information
required under §218.51(f)(4)(iii).

[66 FR 45773, Aug. 30, 2001]

§218.202 Late payment or
payment charges.

(@) The failure to make timely or
proper payment of any monies due pur-
suant to leases and contracts subject
to these rules will result in the collec-
tion by MMS of the full amount past
due plus a late payment charge. Excep-
tions to this late payment charge may
be granted when estimated payments
on minerals production have already
been made timely and otherwise in ac-
cordance with instructions provided by
MMS to the operator/lessee. However,
late payment charges assessed with re-
spect to any Indian lease, permit, or
contract shall be collected and paid to
the Indian or tribe to which the
amount overdue is owed.

(b) Late payment charges will be as-
sessed on any late payment or under-
payment from the date that the pay-
ment was due until the date that the
payment was received at the MMS ad-
dresses specified in §218.51. Payments
received at the specified MMS address-
es after 4 p.m. mountain time are con-
sidered received the following business
day.

under-
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(c) Late payment charges are cal-
culated on the basis of a percentage as-
sessment rate. In the absence of a spe-
cific lease, permit, license or contract
provision prescribing a different rate,
this percentage assessment rate is pre-
scribed by the Department of the
Treasury as the “Treasury Current
Value of Funds Rate.”

(d) This rate is available in the
Treasury Fiscal Requirements Manual
Bulletins that are published prior to
the first day of each calendar quarter
for application to overdue payments or
underpayments in the new calendar
quarter. The rate is also published in
the Notices section of the FEDERAL
REGISTER and indexed under “Fiscal
Service/Notices/Funds Rate; Treasury
Current Value.”

(e) Late payment charges apply to all
underpayments and payments received
after the date due. These charges in-
clude production, minimum, or ad-
vance royalties; assessments for lig-
uidated damages; or any other pay-
ments, fees, or assessments that an op-
erator/lessee is required to pay by a
specified date. The failure to pay past
due payments, including late payment
charges, will result in the initiation of
other enforcement proceedings.

(f) An overpayment on a lease or
leases may be offset against an under-
payment on a different lease or leases
to determine a net underpayment on
which interest is due pursuant to con-
ditions specified in §218.42.

[47 FR 33195, July 30, 1982; 47 FR 53366, Nov.
26, 1982. Redesignated at 48 FR 35641, Aug. 5,
1983, and further redesignated at 52 FR 23815,
June 25, 1987, as amended at 57 FR 41868,
Sept. 14, 1992; 57 FR 62207, Dec. 30, 1992; 59 FR
14559, Mar. 29, 1994; 65 FR 55189, Sept. 13, 2000;
67 FR 19112, Apr. 18, 2002]

§218.203 Recoupment of overpayments
on Indian mineral leases.

(@) Whenever an overpayment is
made under an Indian solid mineral
lease, a payor may recoup the overpay-
ment through a recoupment on Form
MMS-4430 against the current month’s
royalties or other revenues owed on the
same lease. However, for any month a
payor may not recoup more than 50
percent of the royalties or other reve-
nues owed in that month under an indi-
vidual allotted lease or more than 100
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percent of the royalties or other reve-
nues owed in that month under a tribal
lease.

(b) With written permission author-
ized by tribal statute or resolution, a
payor may recoup an overpayment
against royalties or other revenues
owed in that month under other leases
for which that tribe is the lessor. A
copy of the tribe’s written permission
must be furnished to MMS for report-
ing recoupments. Call 1-888-201-6416 for
instructions. Recouping overpayments
on one allotted lease from royalties
paid to another allotted lease is spe-
cifically prohibited.

(©) Overpayments subject to
recoupment under this section include
all payments made in excess of the re-
quired payment for royalty, rental,
bonus, or other amounts owed as speci-
fied by statute, regulation, order, or
terms of an Indian mineral lease.

(d) The MMS Director or his/her des-
ignee may order any payor to not re-
coup any amount for such reasonable
period of time as may be necessary for
MMS to review the nature and amount
of any claimed overpayment.

[60 FR 3087, Jan. 13, 1995, as amended at 66
FR 45773, Aug. 30, 2001; 66 FR 50827, Oct. 5,
2001]

Subpart F—Geothermal Resources

§218.300 Payment of royalties, rentals,
and deferred bonuses.

As specified under the provisions of
the lease, the lessee shall submit all
rental and deferred bonus payments
when due and shall pay in value all
royalties in the amount determined by
MMS to be due.

[52 FR 23815, June 25, 1987]

§218.301 Method of payment.

The payor shall tender all payments
in accordance with 30 CFR 218.51.

[52 FR 23815, June 25, 1987]

§218.302 Late payment or
payment charges.

(@) The failure to make timely or
proper payment of any monies due pur-
suant to leases and contracts subject
to these regulations will result in the
collection by the Minerals Manage-
ment Service (MMS) of the full amount

under-
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past due plus a late payment charge.
Exceptions to this late payment charge
may be granted when estimated pay-
ments on minerals production have al-
ready been made timely and otherwise
in accordance with the instructions
provided by the MMS to the payor.

(b) Late payment charges will be as-
sessed on any late payment or under-
payment from the date that the pay-
ment was due until the date that the
payment was received at the MMS ad-
dresses specified in §218.51. Payments
received at the specified MMS address-
es after 4 p.m. Mountain Time are con-
sidered received the following business
day.

(c) Late payment charges are cal-
culated on the basis of a percentage as-
sessment rate. In the absence of a spe-
cific lease, permit, license or contract
provision prescribing a different rate,
this percentage assessment rate is pre-
scribed by the Department of the
Treasury as the “Treasury Current
Value of Funds Rate.”

(d) This rate is available in the
Treasury Fiscal Requirements Manual
Bulletins that are published prior to
the first day of each calendar quarter
for application to overdue payments or
underpayments in the new calendar
quarter. The rate is also published in
the Notices section of the FEDERAL
REGISTER and indexed under “Fiscal
Service/Notices/Funds Rate; Treasury
Current Value.”

(e) Late payment charges apply to all
underpayments and payments received
after the date due. These charges in-
clude production, minimum, and com-
pensatory royalties; assessments for
liquidated damages; administrative
fees and payments by purchasers of
royalty taken-in-kind; or any other
payments, fees, or assessments that a
lessee/operator/payor/royalty taken-in-
kind purchaser is required to pay by a
specified date. The failure to pay past
due payments, including late payment
charges, will result in the initiation of
other enforcement proceedings.

(f) An overpayment on a lease or
leases may be offset against an under-
payment on a different lease or leases
to determine a net underpayment on
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